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Financial regulation 
reform
The role of competition

The government elected in 2010 com-
mitted itself to the replacement of the 
Financial Services Authority (FSA) with 
a new system of regulation for the fi -
nancial services industry (see Exclu-
sively online article “Coalition agree-
ment roundup”, www.practicallaw.
com/1-502-3232”).

The government’s principal rationale 
for reform has been explained as a con-
cern that, under the regulatory system 
created by the Financial Services and 
Markets Act 2000 (FSMA), no single 
institution had responsibility, author-
ity or powers to oversee the fi nancial 
system as a whole. The government 
has explained that it believes that the 
Treasury and Bank of England (BoE) 
lacked the powers and detailed infor-
mation required to identify and tackle 
the business practices that it believes 
led to the current fi nancial crisis, while 
the FSA was too focused on detailed 
“tick-box” compliance with its rules 
to do so. 

An important secondary rationale for 
reform is the government’s belief 
(shared with the opposition) that com-
petition in the fi nancial services indus-
try, particularly the banking sector, is 
not working as well as it should. 

Detailed proposals for reform were set 
out in the Treasury’s February 2011 
consultation paper “A new approach to 
fi nancial regulation: building a stronger 
system”(www.practicallaw.com/8-504-
8677), and further developed in its June 
2011 white paper “A new approach to 
fi nancial regulation: the blueprint for 
reform”, which included a draft Finan-
cial Services Bill (the Bill) (see News 
Brief  “UK fi nancial regulation: reform 

gets closer”, www.practicallaw.com/6-
506-6403). 

These papers set out the detail of the 
proposed new regulatory system, which 
will consist of three regulatory bodies: 
a Financial Policy Committee (FPC), a 
Prudential Regulation Authority (PRA) 
and a Financial Conduct Author-
ity (FCA) (see boxes “The FPC”, “The 
PRA” and “The FCA”).

Simon Orton, Rod Carlton, Christopher Robinson and Martin McElwee 

of Freshfields Bruckhaus Deringer LLP explore the role of competition in 

the new financial services regulatory regime, and the tensions that may 

arise.
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This article explores the role of compe-
tition in the new regulatory regime and 
the tensions that may arise in the new 
regime. In particular, it considers:

• The structure of the proposed new 
regulatory system (see box “New 
UK regulatory system”).

• The historic relationship between 
competition regulation and finan-
cial services regulation.

• The new regulators’ proposed stat-
utory duties with regard to compe-
tition.

• The effect of the FCA’s regulatory 
approach to competition, including 
with respect to particular powers, 
such as the product intervention 
power.

As is to be expected at this early stage 
of the elaboration of the new regulato-
ry structure, there are many questions 
which will need to be answered. Some 
of these are points of process or detail, 
but some arise from points of funda-
mental tension between the various 
goals and responsibilities of the FCA. 
In terms of regulatory philosophy, in-
teraction between the regulators, and 
ensuring suffi ciently rigorous decision 
making, the authorities will want to 
provide reassurance and clarity to the 
market sooner rather than later. This 
will ensure the realisation of the goal 
of a fi nancial services sector that works 
well for consumers and contributes to 
the UK economy to its maximum po-
tential.

CURRENT POSITION
The relationship between fi nancial 
services regulation and competition 
has long been an important, but some-
times diffi cult, one. 

The role of competition in the FSMA 
architecture was deliberately limited. 
The government gave it a fi rmly sub-
sidiary role, mandating the FSA mere-
ly to “have regard to” competition, 
rather than having the promotion of 
competition as one of its statutory ob-
jectives.

Under FSMA, the Offi ce of Fair Trad-
ing (OFT) also had certain duties, most 
importantly to keep the FSA’s regula-
tions and practices under review from a 
competition perspective (section 160), 
to assess the competition effects of new 
applications for recognition by invest-
ment exchanges and clearing houses 
(section 303), and to keep under review 
the regulatory provisions and practices 
of recognised bodies (section 304). 

For the most part, however, the fi nan-
cial services regulation architecture 
was kept distinctly separate from the 
competition law architecture.

Competition in financial services 
In the years following the 2000 Cruick-
shank report on competition in the UK 
banking industry, the UK competition 
authorities took an ever-closer interest 
in the operation of fi nancial services 
markets (see box “OFT and CC re-
views” and News brief  “The Cruick-
shank report: competition in the bank-
ing industry under scrutiny”, www.
practicallaw.com/7-101-1508). 

These individual inquiries were com-
plemented in 2009 with a publication 
from the OFT which indicated the 
unique place of fi nancial services in 
its work, a “Financial Services Strat-

egy” document. It covered the OFT’s 
consumer responsibilities as well as its 
competition responsibilities, with the 
clear implication that the regulatory 
impulse in government with respect to 
fi nancial services could not always be 
relied upon to give competition proper 
prominence without active advocacy 
from the OFT.

Relationship between FSA and OFT
Of course, the FSA and the OFT devel-
oped an important working relation-
ship, recognising their mutual interest 
in fi nancial services and the need to be 
more joined up in their approach. In 
April 2006, they published a joint ac-
tion plan, “Delivering Better Regula-
tory Outcomes”. 

The focus of the plan was on stream-
lining regulation for jointly-regulated 
fi rms, and on improving their consum-
er-facing communications in fi nancial 
services, but the document had little to 
say about joint efforts to promote com-
petition in fi nancial services.

Subsequent iterations of the joint ac-
tion plan became more competition fo-
cused, as the OFT became increasingly 
interested in competition in the bank-
ing sector, and in 2009, the FSA and 
OFT entered into a memorandum of 

The FPC

The Bank of England (BoE) will sit at the apex of the new regulatory system. Its 

existing statutory objective to “contribute to protecting and enhancing” fi nancial 

stability will be replaced by a new objective to “protect and enhance” fi nancial 

stability. The purpose of this change is to make plain that ultimate responsibility 

for fi nancial stability rests with the BoE. 

The purpose of the Financial Policy Committee (FPC) is to assist the BoE in achiev-

ing this objective. The FPC will be a committee of the Court of the Bank. It will be 

chaired by the Governor of the Bank and consist of external members, the Chief 

Executive of the Financial Conduct Authority (FCA) (see box “The FCA”) and cer-

tain senior offi cers of the Bank. Its role will be to identify and monitor systemic 

risks in the fi nancial system and to take action to address them. 

The FPC will have the power to issue advice and recommendations to a range of 

bodies with responsibilities for fi nancial regulation, including the Prudential Regu-

lation Authority (PRA) (see box “The PRA”) and FCA. It is envisaged that the FPC 

will also have the power to issue formal directions to the PRA and FCA using 

macro-prudential tools (the precise nature of which has not yet been decided). 
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understanding, which annexed a specif-
ic “competition concordat”. That con-
cordat was described as “an agreement 
to co-operate on competition issues by 
sharing information and intelligence”, 
and foresaw regular contact between 
the authorities to discuss competition 
work in fi nancial services. The memo-
randum also specifi cally provided for 
joint working by the OFT and FSA, in-
cluding on competition issues.

In this period, the OFT and FSA worked 
together on a number of specifi c 
projects of common interest. Their 
work on payment protection insur-
ance (PPI) is a notable example, with 
the FSA obtaining industry agreement 
to halt the selling of certain products 
and ensuring that adequate complaints 
procedures were put in place, and the 
competition authorities (while also pro-
hibiting the selling of certain types of 
product) putting in place various meas-
ures to ensure that consumers were bet-
ter informed in making their choices 
about PPI.

Independent Commission on Banking
Despite this work by the authorities, 
many of the conclusions of the Cruick-
shank report are echoed in the fi nal 
report of the Independent Commis-
sion on Banking (ICB), chaired by Sir 
John Vickers and published in 2011 
(ICB report) (see News brief  “the Vick-
ers report: the fi rst stop on the way to 
banking reform”, www.practicallaw.
com/4-508-4530). 

Importantly, in the ICB’s view, one of 
the reasons for long-standing problems 
of competition and consumer choice in 
banking, and fi nancial services more 
generally, is that competition has not 
been central to fi nancial regulation.

PROMOTING COMPETITION
It is in the context of the historic inter-
relationship between the competition 
authorities and the FSA that proposed 
new competition provisions must be 
viewed. 

The Bill makes some important chang-
es to the role of competition in fi nancial 
services regulation, but there remain 

disagreements as to whether they really 
do place competition at the heart of fi -
nancial services regulation, or whether 
the new structures produce a system 
that risks inconsistency.

PRA and FPC’s responsibilities 
Neither the PRA nor the FPC will have 
any specifi c role or responsibilities in 
connection with the promotion of com-
petition. 

Indeed, there may be a tension between 
the promotion of competition and the 
promotion of the safety and soundness 
of regulated fi rms. The BoE has recog-
nised this. In a speech on the PRA given 
by Andrew Bailey of the Bank on 19 
May 2011 it was recognised that: “the 
costs of attempting to achieve ‘a no-
failure’ policy are easy to identify, not 
least that we would have an industry in 
which competition is severely reduced”. 

A no-failure policy is, of course, a rela-
tively extreme position. However, a pru-
dential policy with a more measured 
aim, namely that of achieving lower 
levels of failure than in the past, must 
also run a similar risk of reducing com-
petition. The entry of new competitors 
and the failure of existing fi rms is a fea-

ture of a competitive market, but the 
PRA’s tougher approach to prudential 
regulation could make it harder for new 
fi rms to enter the market in banking or 
insurance, for example if new entrants 
require levels of leverage higher than 
the PRA is prepared to countenance, 
or have lower levels of capital than the 
PRA considers appropriate. 

The ICB report recognises this issue, 
and states that “in some cases, the ap-
plication of prudential standards may 
have anti-competitive effects”. The ICB 
has suggested that its proposals to im-
pose more onerous prudential stand-
ards on large institutions of systemic 
signifi cance should stimulate competi-
tion, by giving an advantage to smaller 
fi rms subject to less onerous require-
ments. It remains to be seen whether 
the application of prudential principles 
more widely displays a similar recogni-
tion of this tension.

FCA’s objectives and duties
The FCA, by contrast with the PRA 
and FCP, will have specifi c objectives 
and duties relating to competition. 

One of its operational objectives, albeit 
slightly opaquely, relates to competi-

The PRA

The Prudential Regulation Authority (PRA) will be a new subsidiary of the Bank of 

England (BoE) responsible for the prudential regulation of fi rms of systemic signifi -

cance, which will include banks, insurers and larger and more complex investment 

fi rms. 

The PRA’s core objective will be to promote the safety and soundness of the fi rms 

it regulates. It is envisaged that the PRA will adopt a forward-looking, judgment-

led approach to prudential regulation, focusing on whether fi rms it regulates are 

complying with the spirit of rules regulating capital, liquidity and levels of borrow-

ing (in other words, a broader emphasis than mere technical compliance). 

The government has proposed that the PRA will put in place a Proactive Interven-

tion Framework (PIF). Pursuant to the PIF, different levels of regulatory interven-

tion ranging from more intrusive monitoring at one end of the spectrum, to the 

winding up of a fi rm at the other, will apply at different levels of regulatory concern. 

In circumstances where the PRA is concerned that actions taken by the Financial 

Conduct Authority (FCA) against fi rms regulated by the PRA may threaten the UK 

fi nancial system, it will have the power to direct the FCA not to take those actions 

(see box “The FCA”). 
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tion: “facilitating effi ciency and choice 
in the market for fi nancial services”. 

The Bill also sets out a general competi-
tion duty for the FCA: “The FCA must, 
so far as is compatible with its strategic 
and operational objectives, discharge 
its general functions in a way that pro-
motes competition.” This will require 
the FCA to consider competition mat-
ters, and to act upon them, when it has 
identifi ed a problem. The government 
has stated that it considers this to be 
a major step forward in enhancing the 
profi le of competition within the regu-
latory framework, recognising the im-
portance of competition in the delivery 
of good outcomes for consumers of fi -
nancial services, and going signifi cantly 
beyond the current FSMA framework

The FSA has indicated that the FCA 
will create a dedicated business and 
markets analysis team with competi-
tion expertise to assist it in discharging 
its proposed new duties. 

However, the structure of the FCA’s 
competition powers and responsibilities 
and indications to date on the manner 
in which it seems they are to be exer-
cised, appear to leave some room for 
uncertainty at this stage. 

Applying competition law directly. It 
has not been proposed that the FCA 
should have powers under competition 
law concurrent with those of the OFT 
(that is, the ability to apply Chapters 
1 and 2 of the Competition Act 1998), 
as do certain other sectoral regulators 
such as Ofgem and Ofcom (an idea that 
had previously been mooted).

The importance of  competition. Guid-
ance from the government on how the 
specifi c provisions of the Bill will be 
applied appears slightly ambivalent as 
to the centrality of competition. The 
white paper explains that: “The FCA 
will be expected to opt for the solution 
that promotes competition, if there is 
more than one possible solution to an 
issue it is investigating.”

Commentators have queried whether 
this is the substantial step forward that 

has been talked about. The ICB has 
commented that the government’s for-
mulation of the role of competition in 
the FCA’s application of its powers is 
liable to be read as making the competi-
tion aspect of the remit subordinate to 
the strategic and operational objectives.

It therefore recommended replacing the 
effi ciency and choice objective with 
a competition objective, namely that 
of promoting effective competition in 
markets for fi nancial services, in order 
to avoid this potential problem. In its 
view, such a change would be entirely 
consistent with promotion of effi ciency 
and choice because they are advanced 
by effective competition.

This view has the support of the Treas-
ury Select Committee, which recom-

mended in its report on “Competition 
and Choice in Retail Banking” that the 
FCA should have a primary objective 
relating to competition. The govern-
ment’s response to that report appears 
merely to state that it believes that the 
formulation proposed is suffi cient, 
without fully explaining why, and the 
Treasury Select Committee renewed its 
request for reconsideration in its report 
on the ICB’s interim report. At the time 
of writing, it is consulting further in the 
context of its consideration of the ICB 
report.

That said, there are important signals 
that the authorities recognise the politi-
cal imperative for a step-change in the 
regulator’s approach to competition. 
The FSA’s June 2011 paper on the FCA’s 
“Approach to Regulation” (FSA paper) 

The FCA

It is proposed that the Financial Conduct Authority (FCA) will be responsible for 

the prudential regulation of fi rms not subject to Prudential Regulation Authority 

(PRA) regulation (see box “The PRA”), and for the conduct of business regulation 

of all fi rms. 

The FCA will have a single strategic objective, namely to promote confi dence in the 

UK fi nancial system. This strategic objective will be underpinned by three opera-

tional objectives of:

• Securing an appropriate degree of protection for consumers. The term 
“consumers” is defined widely to cover (in broad summary) all persons 
who do business with regulated firms, ranging from individual retail cus-
tomers to sophisticated financial institutions.

• Protecting and enhancing the integrity of the UK financial system. This 
objective is closely linked to the objectives of the Financial Policy Commit-
tee and PRA (see boxes “The FPC” and “The PRA”).

• Promoting efficiency and choice. 

It is envisaged that the FCA, like the PRA, will adopt a more intrusive, forward-

looking and judgment-led approach to regulation than did the Financial Services 

Authority. The government intends that, rather than focusing simply on checking 

compliance with detailed conduct of business rules, the FCA will focus on fi rms’ 

business models, product design processes, culture and senior management deci-

sion making. 

The FCA will be given new statutory powers to complement its new objectives and 

regulatory style. These include a new product intervention power enabling the FCA 

to impose bans or restrictions on fi nancial institutions entering into particular types 

of agreements with their customers (see “Product intervention” in the main text”).
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made a strong statement in this respect: 
“The FCA will need a sound economic 
understanding of the way relevant mar-
kets operate in order that its regulatory 
interventions will promote competition 
and will effectively address the problems 
identifi ed. This requires an approach to 
fi nancial services markets that is signifi -
cantly different to that of the FSA, both 
analytically and culturally.” (www.prac-
ticallaw.com/4-507-0062)

Moreover, the ICB has set out specifi c 
competition-related tasks that it be-
lieves the FCA (not, notably, the OFT) 
should undertake, including review-
ing the effectiveness of the proposed 
redirection service (to make customer 
switching to a new bank easier) (to es-
tablish whether it has led to “enough of 
an increase in willingness by custom-
ers to switch products to lead to effec-
tive competitive tension”) and multiple 
proposals on enhancing transparency 
for customers vis-à-vis the costs of the 
banking services provided to them. Its 
approach to carrying out these tasks 
will provide an important insight into 
how the FCA will understand its new 
competition responsibilities and the im-
portance it attaches to them.

FCAs regulatory approach
It is envisaged that the FCA will adopt 
a deliberately forward-looking and 
judgment-led approach to regulation 
(see box “The FCA”). At this stage, 

there appears to be a risk that such an 
approach to regulation may not sit eas-
ily with its mandate also to stimulate 
greater competition in fi nancial services 
markets for the following reasons: 

• The risks and costs associated with 
intrusive regulation may deter new 
firms from entering the markets for 
financial products. 

• Prescriptive regulation tends to re-
duce the margins for differentiation 
and innovation; two very important 
dimensions of competition. 

• A regulatory philosophy based on 
avoiding perceived “bad outcomes” 
is not necessarily one that fits eas-
ily with the traditional approach of 
competition authorities, namely to 
protect (and enhance) the competi-
tive process, on the basis that that 
process will in general produce bet-
ter outcomes, but recognising that 
it may occasionally produce indi-
vidual bad outcomes.

The proposals for the new product in-
tervention power illustrate how these 
two parts of the FCA’s regulatory role 
may not always sit easily with one an-
other, from the point of view of each 
regulatory philosophy and good proc-
ess (see “Product intervention” below). 
How these tensions are resolved with 
respect to this power may provide an 

important indicator as to how the FCA 
will approach its new responsibilities 
more generally.

ENHANCED REFERRALS
One further important new feature in 
the government’s white paper and Bill 
is a power for the FCA to make an 
“enhanced referral” to the OFT. The 
government envisages that this power 
may be used in circumstances where the 
FCA “has identifi ed a possible compe-
tition issue that may benefi t from tech-
nical competition expertise or require 
recourse to powers under competition 
law that sit with the competition au-
thorities”, for example, where structur-
al features of the market merit competi-
tion law consideration by the OFT, in 
the view of the FCA. 

The OFT is proposed to be obliged to 
respond to the enhanced referral within 
90 days.

This power appears to owe something 
to the existing power of certain bod-
ies to make a “super complaint” to 
the OFT, to which the OFT is obliged 
to respond, although it appears to be 
constructed in a deliberately wider 
fashion to allow more fl exibility for the 
FCA in making such referrals. It will 
be interesting to see how the FCA will 
make use of this power in the light of 
its own powers (see “FCA’s regulatory 
approach” above).

PRODUCT INTERVENTION 
It is proposed to give the FCA a new 
product intervention power to prohibit 
authorised persons from:

• Entering into specified agreements.

• Entering into specified agreements 
unless requirements laid down by 
the FCA (which may include re-
quirements as to the terms and con-
ditions to be contained in the agree-
ments) have been satisfied.

• Doing anything that might result in 
specified agreements being entered 
into (or being entered into without 
the FCA requirements having been 
satisfied).

New UK regulatory structure

Subsidiary

Bank of England
Responsible for protecting and enhancing 

the stability of the financial system.

Financial Policy Committee
Responsible for macro-prudential regulation: monitoring 

systemic risks and taking action to reduce them.

Prudential Regulation Authority
Responsible for micro-prudential 

supervision of banks, insurers 
and complex investment firms.

Financial Conduct Authority
Responsible for conduct of 

business regulation, 
protecting financial services 
and markets and consumers, 
and promoting competition.

UK Listing Authority

Prudential Regulation Authority
Responsible for micro-prudential

supervision of banks, insurers 
and complex investment firms.
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This exceptionally wide new power ac-
cords with recent proposals made by 
the European Commission for the in-
troduction of a broad new EU-wide 
product intervention power for nation-
al regulatory authorities and the Euro-
pean Securities and Markets Authority 
(ESMA) as part of reform of the Mar-
kets in Financial Instruments Directive 
(2004/39/EC) (MiFID) [see feature arti-
cle, this issue].

The power could be exercised by the 
FCA if it appeared to the FCA neces-
sary or expedient to do so for the pur-
pose of advancing its consumer pro-
tection objective or its effi ciency and 
choice objective. 

The new power is to be exercised by 
rule-making by the FCA. The FCA’s 
rule-making process, like that of the 
FSA, will not involve giving any statu-
tory notice to individual fi rms affected 
by the rules. The consequence of this 
is that the exercise of the power would 
be challengeable by fi rms only by way 
of judicial review. Judicial review chal-
lenges are likely to be diffi cult given 
the breadth of the new power. Further-
more, the Bill provides that the FCA 
may make temporary product interven-
tion rules for a period of 12 months 
without undertaking consultation or 
cost-benefi t analysis.

The Bill requires the FCA to consult on 
and publish a statement of policy as 
to the circumstances in which the new 
power will be exercised. This statement 
will not be published until after the Bill 
has come into force, but a paper pub-
lished by the FSA in January 2011 on 
product intervention (DP11/1) provides 
some guidance on the potential effects 
of the new power on competition.

Competition and product intervention
The FSA has made clear (in the FSA pa-
per)) that it will consider structural 
competition issues (that is, issues that 
arise from the way that a market oper-
ates) as well as behavioural issues (that 
is, issues that arise from the way that in-
dividual fi rms behave). This is a signifi -
cant step away from the FSA’s historical 
focus on individual fi rms’ conduct. 

Where the FCA identifi es a problem 
(structural or behavioural), it has in-
dicated that it is prepared to consider 
the full range of remedial options. The 
FSA paper states that options used by 
the FCA to strengthen competition 
“are likely to include measures which 
reduce market power, including meas-
ures which affect fi rms such as reducing 
barriers to entry or exit, and measures 
which help consumers make better deci-
sions by helping with search or switch-
ing.” 

The FCA will have a wide range of legal 
tools at its disposal to impose such rem-
edies. These include the product inter-
vention power, but also its general rule-
making power (which could be used, for 
example, to make rules governing the 
manner in which particular products 

should be sold) and the FCA’s enhanced 
power to vary a fi rm’s permissions.

This gives rise to a number of risks and 
tensions.

Checks and balances. There are con-
cerns that the FCA’s powers may not 
be subject to suffi cient checks and bal-
ances, notwithstanding their potential-
ly very signifi cant impact on fi rms. It is 
notable, for example, that the OFT’s 
powers to impose market-wide solu-
tions is deliberately circumscribed; it 
cannot itself impose remedies on in-
dividual fi rms or on the market as a 
whole, absent an actual breach of com-
petition law (such as illegal co-opera-
tion between competitors or abuse of 
a dominant position). It is only when a 
market has undergone the very lengthy 

OFT and CC reviews

Reviews undertaken by the Offi ce of Fair Trading (OFT) and Competition Commis-

sion (CC) since 2000 have centred on retail banking, in particular, personal current 

accounts and SME banking, but have also covered many other aspects of fi nancial 

services:

2000 ❖   CC monopoly report on banking services for SMEs.

2003 ❖   OFT market study on payment systems.

 ❖   OFT fact-fi nding study on store cards.

2004 ❖   OFT response to review of the Banking Code.
 ❖   CC market investigation on store cards.
 ❖   CC market investigation on home credit.

2006 ❖   OFT review of SME banking.
 ❖   OFT market study on payment protection insurance (PPI).

2007 ❖   OFT case on personal account charges under Unfair Terms in Consumer 

    Contracts Regulations.
 ❖   OFT response to review of the Banking Code.
 ❖   CC market investigation on PPI.

2008 ❖   OFT review of UK Payments Council.
 ❖   OFT market study on personal current accounts. 
 ❖   CC market investigation of personal banking in Northern Ireland.

2009 ❖   OFT high-cost credit review.

2010 ❖   OFT review of barriers to entry, expansion and exit in retail banking.
 ❖   OFT market study on equity underwriting.
 ❖   OFT response to super complaint on cash ISAs.
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scrutiny of a market investigation ref-
erence by the Competition Commis-
sion (CC) that measures can be directly 
imposed to make markets as a whole 
work better in the absence of an actual 
breach of competition law.  

By contrast, there appear to be some 
gaps in the systems of checks and bal-
ances applicable to the FCA which 
may allow the FCA to rush to remedy 
perceived concerns. For example, the 
product intervention power involves the 
making of rules which can have a very 
signifi cant and direct impact on fi rms’ 
business (see “Product intervention” 
above). These powers can be exercised 
on the basis of relatively limited process-
es, which are challengeable only by judi-
cial review. It is proposed that such rules 
could be imposed instantly for a period 
of 12 months, without any consultation 
or cost benefi t analysis, despite the fact 
that even temporary rules could have a 
powerful effect on the operation of mar-
kets for particular products or services. 

The effect of this disparity appears to 
be that the FCA (which is not a special-
ist competition authority) could take 
action instantly to address a perceived 
competition problem in circumstances 
where the same action could be taken 
by the competition authorities only 
after a very lengthy CC market investi-
gation. This may, in part, be a reaction 
to the ICB report, which criticised the 
length of time taken by the FSA to take 
decisive action in respect of the alleged 
widespread misselling of PPI. How-
ever, if the length and complexity of 
the competition authorities’ decision-
making process refl ects the depth of 
investigation and analysis that is con-
sidered necessary to make sound deci-
sions about competition problems and 
how they should be addressed, it seems 
peculiar that the (non-specialist) FCA is 
to be given the power to take such inter-
ventionist measures with such limited 
protective processes.

Co-operation and consistency. It is not 
clear at this stage how the competition 
authorities and the FCA will decide 
who should take responsibility for deal-
ing with competition problems (despite 

the new referral process (see “Enhanced 
referrals” above)). Given the FCA’s new 
competition role for the future, and its 
powers, such as the product regulation 
power, it will be important for the FCA 
and the OFT rapidly to provide guid-
ance on how they envisage they will 
work together and how they see their 
respective roles.  This is particularly im-
portant in the context of the proposed 
reforms to the institutional structure of 
the UK competition law system, which 
will add further uncertainty without 
good guidance from the authorities 
(see Exclusively online article “Reform 
of  the UK competition regime: room 
for improvement?”, www.practicallaw.
com/7-505-2066).

Some co-ordination will clearly be 
needed to ensure that the FCA and 

the competition authorities will adopt 
a consistent approach to dealing with 
competition issues. For example, in-
terventions to date by the competition 
authorities have tended to focus on im-
proving the competitive process by en-
suring better information for consum-
ers and an easier process for switching. 
This is refl ected again in the recommen-
dations from the ICB and the tasks ex-
plicitly recommended for FCA action. 

Focus on outcomes. The guidance pro-
vided to date on the exercise of the 
product intervention power seems sug-
gestive still of an approach that focuses 
on preventing bad outcomes for con-
sumers rather than a process that ac-
cepts that a competitive process will 
occasionally produce bad outcomes but 
is overall better for consumers than a 
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more regulated system. The FCA’s guid-
ance on the exercise of the product in-
tervention power, perhaps surprisingly, 
appears to make little or no mention 
of the context deriving from the FCA’s 
new competition powers and responsi-
bilities.

The FSA seems to have been more his-
torically sceptical of transparency-
based remedies (although, to be fair 
to the competition authorities, they 

themselves have noted the apparently 
limited effectiveness of such remedies 
in fi nancial services markets). The wid-
er clash between a regulatory approach 
focusing on preventing bad outcomes 
and an approach based on protecting 
the competitive process (even if that 
process does occasionally produce less 
than ideal outcomes in individual cases) 
looks still to be an important potential 
tension in the work of the FCA going 
forward. Clarifi cation of how it un-

derstands its role in this respect will be 
welcome.
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