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“Global M&A by value struggled to just $318.6bn in the 
three months to June, a total not seen since Q3 2003. 

[T]he last time activity was this low, Lance Armstrong was 
still winning Tours de France, Lionel Messi was a year 
away from his Barcelona debut and Greta Thunberg was 
just six months old. 

There has never been such a steep decline in consecutive 
quarters since deal value data was first compiled back in 
1977.” 

— Freshfields
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It's a powerful sound, with notes of finger-
nails on a blackboard and a car engine with-
out oil. “For some reason,” says its owner, 
Ethan Klingsberg, head U.S. corporate and 
M&A at Freshfields, “the bird just goes bon-
kers whenever I’m on a call with certain peo-
ple. There’s something about the frequency 
that sets him off. Clients have asked me if I’m 
in a bird sanctuary or a zoo somewhere. At 
least they can’t move the camera angle down 
to see my running shorts, my new business 
uniform.”

Such is a lighter side of life in the time of 
COVID-19.

The numbers for M&A, however, are grim 
indeed. Although the deal business has peri-
odically endured busts after booms, and vice 
versa, the free fall has brought activity levels 
to their lowest point in 17 years. Although 
there have been signs of resurgence in coun-
tries that have so far managed to corral the 
virus, experts warn that recent stampedes 
of cases across the U.S. are clearly anything 
but a good sign. Here are some excerpts 
from Mergermarket’s report at the half-way 
point of the year, authored by Mark Druskoff, 
Mergermarket’s  Data-Driven Content 
Director, in his introduction to his firm’s 
recently released Global and Regional M&A 
1H20 Report.

• Contrasting 1H20 to 1H19, deal volume 
fell 32 percent to (6,938 vs. 10,155 transac-
tions).

• [D]eal values declined 52.7 percent  
(USD 901.6bn compared to USD 1.9tn).

• To see the differences between COVID-
19 and the Global Financial Crisis, one 
need look no further than the second top 
performing sector of 1H20—financial ser-
vices (USD 153.8bn, slightly lower then 
top sector Industrials & Chemicals at 
$158.8bn). Even accounting for a sizable 

fall in deal count, the Financial Services 
sector more than doubled its global mar-
ket share to 17.1 percent. Six of the largest 
financial services transactions announced 
in 1H20 are investing or banking related, 
including Morgan Stanley’s USD 13bn 
bid for ETrade Financial, Kuwait Finance 
House’s USD 9.8bn offer for Ahli United 
Bank, and Franklin Resources USD 5.4bn 
bid for Legg Mason. Meanwhile, Aon’s 
USD 35.6bn plan to merge with Willis 
Towers Watson is an example of one the 
few large transactions that has managed 
to move forward. TMT also increased its 
relative share of global M&A (from 15.4 
percent to 22.4 percent), which is not sur-
prising as businesses became virtual and 
consumers were driven online.

• China saw the least impact on its global 
buying activity. Year-over-year, the north 
Asian country saw deal count fall by just 
7 percent (down to 713 from 770), and 
deal values down 20.1% (USD 108.3bn 
vs USD 135.6bn). China experienced the 
earliest onset of—and recovery from— 
the virus, providing a hopeful note that as 
other countries and regions recover, they 
too will show an improving deal environ-
ment. Resurgences of COVID-19 could 
constrain the upside, however. 

• The Americas, dominated by the US, was 
the biggest decliner. Its share of global 
M&A by value declined to 33.4 percent 
year-to-date 2020 compared to 52.8 per-
cent in 2019. Not only did the lockdown 
impact economic productivity, but also 
the U.S. is facing high levels of political 
uncertainty from the looming presidential 
election and widespread, large-scale dem-
onstrations and protests.

• Sectors such as Consumer and Leisure have 
been impacted, falling a combined 64.3 

Sometimes the parrot screams. 
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percent by value (from USD 143.6bn to USD 
87.4bn) and 66.1 percent by deal count (from 
1,415 to 852 deals) year-over-year. Energy, 
Mining & Utilities was hit hard (declining 67.6 
percent in value and 33.9 percent in volume) 
as commodities reacted negatively when 
energy demand dried up. Construction was 
the only sector to turn in a positive number 
achieving a 5.7 percent increase in deal value 
despite a one-third decline deal volume.

• Big deals struggle while the mid-market 
remains resilient. Despite declines across all 
sizes of deals, large deals suffered the most 
so far in 2020. Transactions of USD 2bn or 
greater declined nearly two-thirds quarter on 
quarter in 2Q20—18 deals compared to 54 in 
1Q20. Several high-profile deals fell victim to 
the downturn, such as Xerox’s $35.5bn bid 
for HP, Walmart’s divestment of a majority 
interest in UK-based Asda, and France-based 
Covea Mutual Insurance’s USD 9.05bn offer 
for PartnerRe, the Bermuda-based reinsurer 
from Italy’s Exor.

• Going into 2Q20, Mergermarket expected 
private equity to remain active even during 
the uncertainty. And sponsors didn’t disap-
point. Despite experiencing a more severe 
drop compared to the Global Financial Crisis, 
private equity still managed to achieve its 
highest half-year market share of total global 
M&A (19.2 percent) by volume since 2005 
because the broader market experienced 
steeper decline.

Despite the devastation, M&A invariably 
comes back. “There is always pressure for compa-
nies to consolidate and those pressures remain or 
evolve during economic downturns,” says Claire 
Rychlewski, the deputy editor of Mergermarket’s 
Midwest Bureau. What will M&A look like when 
calm at last returns? “That will vary by sector,” 
she predicts. “We may see a faster return in tech, 
to take one example, because that has been more 
insulated than other areas like retail, travel and 
leisure, and even some segments of healthcare. 
I think we’re going to see a lot of private equity-
backed companies having to restructure, refi-
nance, or even turn the keys over to lenders. 
Dealmakers right now are pursuing creative 
structures to close deals because pricing remains 
difficult to assess. Lenders are now extremely 
cautious and do not feel any incentive to over-
lever deals.”

Access to capital and to debt, Ms. Rychlewski 
believes, is going to be one of the most daunting 

hurdles to address. “We’re coming off a sell-
ers’ market,” she says, “It was frustrating to the 
buyer community to see how fully the ball was 
in the court of the seller. Now, that dynamic has 
flipped. It will be interesting to see how many 
companies delay going to market or delay a 
transaction in hopes of being able to get a better 
price when things start to normalize. Then you 
also have companies that can’t afford to put that 
off. Valuations over the next six months will be 
important to watch.” 

Activism will ramp up as well, she says. “Over 
the last few years, we’ve seen the power of activ-
ists and we can expect even more forcefulness 
from that segment of stakeholders, particularly 
because many public companies, depending 
on what sector they operate in, have been pro-
foundly wounded by all that’s happening.” 

In the meantime, M&A dealmakers say their 
first duty has been to guard the safety and health 
of their colleagues and their businesses as effec-
tively as they can. They express that same sense 
of horror at the extremes of the world as do so 
many others in any community. Some also admit 
to a sense of melancholy about how so much has 
been damaged and fundamentally transformed 
for perhaps a very long time indeed.

Gesta Abols, of Fasken’s Toronto office, is the 
co-leader of the firm’s U.S. practice. He says 
he has been keeping a journal lately and was 
recently writing about the present tumult. He 
keenly misses his travels around America, the 
cities he would explore and the people he would 
meet. “I think that’s a crucial part of the human 
condition, the desire to explore and travel.” Now, 
he fears, “our professional lives may get ever 
more distant and isolated. It feels like a pall has 
been cast over everything.”

Over the past few months, eight eminent 
M&A practitioners agreed to discuss the new 
world that has been thrust upon all of us. The 
issues they note range from how to sustain a 
community of colleagues across oceans and 
continents; what deal terms the pandemic has 
placed under the hot lights; the ways in which 
this downturn is unlike any other in living mem-
ory; what the aftermath, when it at last begins to 
emerge, will mean for regulatory and national 
security regimes; what species of buyers and sell-
ers will thrive and whose bones will be left on 
the blasted savannah; what battles will roar into 
the courts; and, among many other questions, 
which aspects of dealmaking will turn out to be 
permanent changes and which will dissipate into 
the past.

Here is a list of those who spoke to us about 
Mayhem  
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all these questions, in alphabetical order:  
Gesta Abols, a partner at Fasken, where he is 
the Co-Leader of the firm’s U.S. Practice and 
is a member of the executive of the  Securities 
Mergers & Acquisitions Committee;  Matthew 
Herman, a partner at Freshfields, where he is 
the U.S. managing partner; Stephanie Hosler, a 
partner at Bryan Cave, where she is the Global 
Department Leader of Corporate and Finance 

Transactions;  Robert Kindler, of Morgan Stanley, 
where is the Vice Chairman and Global Head of 
Mergers and Acquisitions; Alan Klein, a partner 
at Simpson Thacher, where he is Co-Head of the 
Mergers and Acquisitions Practice and a for-
mer member of the Executive Committee; Ethan 
Klingsberg, a partner at Freshfields, where he is 
Head of U.S. Corporate and M&A; Toby Knapp, 
a partner at O’Melveny & Myers, where he is 
Head of the U.S. Mergers and Acquisitions and 
Private Equity Practice; and Michael O’Bryan, a 
partner at Morrison & Foerster.

GESTA ABOLS  
Fasken
Partner
Co-Leader, U.S. Practice;
Member, Executive Committee of the
Securities Mergers &Acquisitions Committee

Q. How would you describe life and work in a 
major law firm in this pandemic?

The way of working in a large law firm has 
taken an overnight turn of 180 degrees. I haven’t 
been to the office since March. Right now, we 
have over 700 lawyers all working remotely. The 
investments we've made in technology seem 
to have proven their worth. As lawyers, we've 
always lived off computers and phones, and it 
seems a bit silly that you have to be in an office 
when you can do your job anywhere with a cell 
phone. Sometimes that has been a blessing and 
sometimes it’s been a curse. Calling for the death 
of the office tower is premature. You lose a lot of 
sharing and mentoring, and then on the human 
side of it, I think we're learning that we really 
enjoy and need the structure and the camarade-
rie and the socializing that come with a common 
environment. 

I think the future will be a mix. I think we'll be 
more flexible. I think the pressures, on associates 
in particular, for direct and constant face time 
will disappear to the extent they hadn't already, 
with the work/life balance that millennials seek. 
I think firms will embrace that credo and allow 
them that flexibility. Often throughout history 
when there is an abrupt change, from movies to 
television, for example, you think the previous 
way of doing things is completely dead, but both 
the established practices and the revolutionary 
new thing find a way of coexisting.

Q.  What deal terms do you see under the spot-
light during this crisis?

The MAE has turned out to be problematic. 
Included in virtually every merger agreement, 
the MAE typically begins with a paragraph stat-
ing that a buyer can walk away from the trans-
action if the target suffers a material adverse 
change or effect. Then the provisions go on to 
exclude a number of what might be called sys-
tematic, industry-wide, non-company-specific 
risks. A pandemic is not an MAE in most deal 
agreements.

I think that is the correct approach. I take 
issue with the idea that a pandemic should be 
considered an MAE. In most deals, for one thing, 
it's explicitly excluded. In those deals where the 
pandemic is not specifically mentioned, the chal-
lenge is to determine what actually constitutes 
an MAE. This is not well understood, even by 
experienced practitioners. But we do know that 
the Delaware courts, where most of the litigation 
has arisen, have been very reluctant to empower 
buyer's remorse.

If COVID hammers you for two months but 
you're going to bounce back, I don't think that 
you meet the MAE standard, regardless of what 
the carve-outs say or don't say about a pan-
demic. The assertion that it is an MAE because 
it's unprecedented and the world has shut down 
may have an intuitive appeal, but under the 
terms of merger agreements that is not all that 
clear. Lawyers spend a lot of time negotiating 
this definition and this clause. 

An MAE is a nuclear event. It ends a deal with 
no payment of any fees. Usually what happens 
is that a buyer alleges or asserts there's an MAE 
and says, "I'm going to walk" and, because the 
stakes are so high, there is usually a renegotia-

Mayhem
continued
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tion that involves re-cutting the deal or coming 
to an agreement on an amount or some other sort 
of settlement.

Q. What deals are you involved in during this 
crisis and how have negotiations changed?

I have a transaction on the go, a cross-border 
M&A deal. It does not have a massive sticker 
price, but it's in a health sciences type of indus-
try that is not being strengthened by this crisis. 
Instead it is simply that the business prospects 
remain good for the technology that the com-
pany is developing. It’s a strategic acquisition 
from a strategic purchaser. It’s good to see that 
this type of deal is proceeding. 

One of the challenges in the deal is that the 
other side wants to conduct onsite due diligence. 
One senior investment banker recently said at 
a meeting that they have completely moved 
to virtual due diligence sessions. I, personally, 
have not seen that. I think there are certain deals 
where that's just not going to work. I believe, and 
I believed before this, that there is a hierarchy to 
human communication, and the best way is in 
person. These webinars and Skypes and Zooms 
are a substitute, but they are not as good as the 
real thing. The phone is far down the list and 
email is the worst. One of the challenges, as a 
lawyer, is we usually have it backwards. We're 
emailing all the time, barely using the phone and 
almost never meeting in person.

Q. How do you foresee the future of activism?

My practice includes shareholder activism 
and I think activists will all be watching poten-
tial targets. But my guess is the next story will 
be the economic damage. I think we've been so 
focused on the isolation and the lockdown and 
the numbers of the virus, that the economic dev-
astation can tend to be overlooked. I hope I'm 
wrong, but I feel that with the unemployment 
what it is, with a lot of Main Street shops hurting 
really badly, I have to think we're going to be in 
for a very tough time ahead. There will eventu-
ally be a recovery, but it will be a slow recovery.

Farther up the food chain are larger corpo-
rations I think there'll be so much discipline 
imposed on them by the market and by the need 
to stay in survival mode, that I'm not sure activ-
ists will find all that many managements that 
are not focused or that are shirking their duties 
or where there are huge agency costs. I think the 
pressure of the market will be strong. In fact, I 
wonder whether, when you look at activists in 
their best light as those who impose discipline, 

I wonder whether the market is doing their job 
for them.

Q. How do you see mega-deals?

Mega deals have died. But let’s be clear: 
Canada doesn't have many mega deals, basically 
none, by US standards. Our capital markets are 
just smaller, companies are smaller. The area in 
Canada that is very interesting is the massive 
resource sector, both oil and gas supplies, which 
are amongst the biggest in the world. That indus-
try has been hammered because the oil price 
collapsed through lack of demand and the fight-
ing between the Saudis and the Russians. It has 
also been pummeled by domestic issues, both 
the challenges of getting the product to mar-
ket because the oil and gas are landlocked, and 
because the oil industry is not viewed favorably 
in light of climate change concerns. You may see 
deals out of necessity, as people try to try to sur-
vive. I think if one has a strong risk appetite and 
a long-term view, there'll be some great deals to 
do in the oil sector.

Q. What does the near-term hold for M&A?

I think we're reaching a period that's going 
to be difficult. There is lot of uncertainty, which 
leads to gaps in valuation expectations. Sellers 
are naturally stuck on what they thought their 
business was worth pre-crisis, and it takes a 
while to come off that. Buyers have to be cau-
tious. There are some tools you can use, whether 
it's an earn-out or a contingent value right, in a 
public deal, but those are easy to say, hard to do, 
and they need to fit the facts.

 There are still trillions worth of dry powder 
in the hands private equity, which they need to 
deploy, and perhaps they'll see this as an oppor-
tunistic time. Strategics might be able to make 
moves, either by necessity in order to consolidate 
for survival, or opportunistically, if they see a 
competitor that's suffering that they think they 
can pick up cheaply. I'm optimistic by nature, but 
we will necessarily see some sort of slowdown 
probably through 2021.

Q. How has all this affected you?
 
I've found it pretty hard, this isolation. I was 

just writing in my journal I have started about 
the positives and negatives of this experience. 
One of the negatives that I personally feel is the 
lack of travel. I am co-head of our firm's U.S. 
outreach. We don't have any offices there, but 

Mayhem  
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I spend time visiting mostly lawyers, who are 
a great source of referrals all across America. I 
haven't been able to do that for a while, and I 
miss it. It's interesting. You get to talk and learn 
what other people are doing. You visit new cit-
ies. I miss that. I think that's a crucial part of 
the human condition, this desire to explore and 
travel. It'll come back, but in a limited form. In 
fact, it may even get worse. Our professional 
lives may get ever more distant and isolated. 

It feels like a pall has been cast over every-
thing.

MATTHEW HERMAN
Freshfields
U.S. Managing Partner

Q. So, how are things going at Freshfields?

Even in the midst of the pandemic and the 
economic crisis that has followed, transactional 
work – both planning and execution – has con-
tinued. However it’s extremely fickle, with 
lots of starts and stops that track, among other 
things, the kind of underlying volatility we see 
in the equity and debt capital markets.  But since 
COVID-19 emerged and lockdown began, we’ve 
been leading financings and public and private 
M&A transactions for corporates and sponsors. 
We’re also talking to boards about the change in 
control implications of PIPEs, about activism and 
about broader governance themes like ESG. In 
short, we’re getting the job done, using Teams, 
Zoom and Google Hangouts to stay connected 
and to collaborate virtually, and to be there for 
our clients and for each other.

Q. Are you seeing activity levels in any particu-
lar industries?

We’re seeing activity in verticals that have 
performed well through the crisis, such as tech 
and life sciences, as well as in verticals that have 
been harder hit, such as energy , retail and avia-
tion. In the sectors that have been hit hardest, we 
are seeing clients and other industry participants 
that will need to merge or otherwise optimize 
their portfolios to survive, as well as those with 
strong balance sheets and determined C-suites 
who are willing to be bold and agile in the face 
of a reality that may involve a smaller market 

when the dust settles.  Sellers in those situations 
– unless they’re facing their own liquidity issues 
– are not always the most willing participants, 
and we’ve seen M&A processes fall over or be 
deferred as a result.  From the seller’s perspec-
tive, that’s a bet, though not a risk free one, on 
the industry and the business, and on the incum-
bent management team, to make it through the 
end of all of this.  I don’t think the final chapter 
has been written on this story. 

We saw a similar mindset coming out of the 
2008 financial crisis, where it took time for buy-
ers and sellers to align on value as well as the use 
of earnouts, contingent value rights (CVRs) and 
the emergence of other deferred value techniques 
(DVTs), which can be used to help bridge the per-
ceived value gap. But as financing markets open 
up, well-placed corporates and sponsors will be 
able to reach a little more on value, and sellers will 
be aware of those developments, too

.
Q. How are the clients reacting?

We’ve engaged with clients in a meaningful 
way across all our practices in the U.S. A good 
example is our new blog – “A Fresh Take” – 
which curates a selection of thoughtful pieces 
that are at the heart of the legal and market 
developments most relevant to our clients and 
their businesses. We thought that was better than 
throwing together a COVID-19 website with a 
thousand articles on things that may or not be 
relevant and expecting them to pick and choose. 
There are speed reads and more detailed explo-
rations of key issues for anyone who’s interested. 
It's really well done and, despite only launch-
ing it a couple of months back, already offers 
more than 50 articles. We’ve also led countless 
sessions for clients either ourselves or along-
side bankers, fund sponsors, activists, investor 
relations experts and other parties involved in 
deal-making. We’ve had very strong feedback 
on those, and I would be remiss not mentioning 
Ethan Klingsberg, Meredith Kotler, Paul Tiger 
and Pam Marcogliese who joined Freshfields last 
year and have been instrumental in so many of 
these activities – in addition to crushing it on the 
client-facing side.

And we’ve managed to replicate some of the 
interactions with clients that are more social in 
nature, such as agenda-less conversations (some-
times at happy hour). Though if I’m doing a 
happy hour with clients in Asia or Europe, I’m 
typically keeping it non-alcoholic.

Q. Sounds busy, how are your people able to 
get the job done?

Mayhem
continued
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Well, we are fundamentally a people busi-
ness, and I for one have never been more reliant 
on our fantastic people in the U.S. and across 
the world; my partners, our associates and our 
business services teams. I always knew that they 
were great, but the way they’ve all risen to the 
occasion takes my breath away. We signed and 
closed a deal recently involving the acquisition 
of control by a private equity sponsor and we 
advised on the M&A (including binding one of 
the first post-COVID RWI policies), the financ-
ing, and everything that goes along with that. In 
ordinary times, you do the work in your office 
and the nearby conference rooms serve as mis-
sion control.  And even if you’re not in that con-
ference room, it’s there as a security blanket. 
That set up is no longer possible, so we’ve had to 
adapt and seriously develop our remote-working 
skills. I think we are getting pretty good at it, too.  
I have yet to see the drone or Go-Pro site visit, 
but that can’t be too far off.

I’d also add that we now have the technol-
ogy to get the job done regardless of whether 
we’re in the office. We’ve been hearing about it 
for more than 20 years but for the first time we 
can actually embrace virtual and agile working 
in a way that’s not been possible before. That 
raises all sorts of interesting opportunities not 
just for Freshfields but also for the profession. 
That's exciting. Being able to get the job done 
from almost anywhere is an excellent base from 
which to be more flexible about who comes into 
the office and what that looks like.

Q. With all of that going on, how are your peo-
ple holding up?

I recently did a series of ‘micro’ town-halls by 
video with 15-20 of our people at a time: asso-
ciates and counsel, business services, connect-
ing with all of our people over the course of a 
few weeks. And while I did some of the talk-
ing, I felt it was important for me to hear what 
folks are anxious about. Also, in part, people 
just wanted to have the conversation. There’s 
a comfort in talking with each other. These 
will continue throughout the time we’re work-
ing remotely: we’re taking on board the valu-
able feedback we’ve heard and trying to move 
quickly from words to actions in order to ensure 
that Freshfields is the kind of place that not only 
provides superlative client service but is also a 
fully engaged employer. The kind of place that 
can attract, develop and retain high performing 
people.

As we continue these town halls, I’ll be lis-
tening even more. Ours is a storytelling profes-

sion after all – both transactional lawyers and 
litigators use precedent to create the narrative 
to persuade. Listening to each other telling these 
stories will help recreate the water cooler effect 
as best we can.

Q. What are people most anxious about?

 Reflecting on all of the townhalls, our peo-
ple are anxious about many of the things you 
might expect them to be anxious about: When is 
the office opening? What if my commute makes 
me feel uneasy? How are you going to keep 
us safe in the office? What are the logistics to 
actually get through the elevators to our floors? 
New York is a special case. Our office is between 
53rd and 54th on Lexington, so if you live in 
an apartment in midtown and walk to work 
and take the elevator at an off-peak time, you 
have a very different experience than others who 
need to travel farther or during peak rush hours. 
Likewise, New York will be different than D.C.  
Satya Nadella, the CEO of Microsoft, put it very 
well recently when he said the process will be a 
dial rather than a switch. That’s a very apt meta-
phor for what it will feel like when we begin 
returning to the office. I do think that the key to 
unlocking all of this will be a healthcare-led solu-
tion – either a vaccine or other effective therapies 
such that people feel safe and thereby behavior is 
(and expectations are) capable of changing from 
where we are today.

Q. What do you think it will look like when we 
return to the office?”

Continuing with the ‘dial, not switch’ meta-
phor, I think the earliest phases will be defined 
by a lot of flexibility. My strong suspicion—and 
I'm careful to talk about things in terms of what I 
know, what I think, and what I hope, those being 
very distinct from one another—is that the earli-
est phases will not involve large numbers of peo-
ple in the building. Our offices in Europe, except 
for London, and in some parts of Asia are open. 
And so far – as of May – we are not seeing huge 
numbers of people make their way back regu-
larly. Fortunately, as we discussed earlier – we’re 
able to get the job done remotely at the levels our 
clients expect and that gives us flexibility. And as 
I said before, the people on our team, both law-
yers and business services professionals, have 
performed like superstars. I mean, to be able to 
do all of this—it’s incredible.

Mayhem  
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STEPHANIE HOSLER
Bryan Cave Leighton Paisner
M&A Partner and Global Department Leader for 
Corporate and Finance Transactions

Q. With this crisis that came so abruptly, how 
would you describe changes in the M&A mar-
ket?

Going into 2020, it was a seller’s market. Now 
we’re seeing a shift to a buyer’s market.

Mega deals have basically died off. You are 
seeing activity around management buyouts 
and shareholders increasing their stakes in com-
panies. Middle market M&A is also alive and 
well. The deals that were pretty far along have 
continued to close. Deals that were in their early 
stages did not die. They went into hibernation 
as the parties watched to see how the pandemic 
affected the target and the economy in general. I 
think mega deals will be on the sidelines for the 
near-term , but we will still see middle market 
M&A continue to be active, particularly because 
a lot of private equity funds have cash, dry pow-
der, that they're going to have to deploy. A lot of 
strategic buyers that have not been affected by 
the pandemic also have cash reserves that they 
want to put to use as well, most likely also in the 
middle market space.

We’re likely to see distressed assets and non-
core businesses sold off. Already we are seeing 
some of that in retail and other spaces that have 
been hit badly by the pandemic. I would say that 
most people are expecting to see an increase in 
distressed asset sales and distressed transactions.

Sellers will also be watching potential buy-
ers to make sure that they have their financing 
organized, with  equity and debt providers just 
as rattled as everyone else. 

Q. What do you foresee for the last two quar-
ters of 2020?

People in the M&A market are expecting, or 
hoping, to see a pick-up in activity in Q3 and Q4. 
You’re seeing a recovery of sorts in China as well 
as other overseas markets. It’s definitely a “wait-
and-see” situation, but we are seeing companies 
begin to rebound. From a regulatory perspective, 
it is taking a little bit longer to get the approv-

als that are needed on a transaction. Transaction 
timelines are being stretched more than we've 
seen previously. As companies and people get 
more and more comfortable with working from 
home, we'll see those agencies operate more effi-
ciently and get back to a more normal state.

Q. What about deal terms? What issues will 
now come to the fore?

Given the uncertainty of the impact of 
COVID-19, we are seeing a heightened focus 
on certain provisions in purchase agreements.   
We’re seeing Buyers requesting additional reps 
and warranties tied to the effects of COVID-19, 
including more robust representations related 
to inventory, operations, employees,  suppli-
ers, and customer contracts.  In addition, we are 
seeing and expect to continue to see additional 
negotiation of the MAE definition as it relates to 
the pandemic. The parties need to decide who 
is willing to accept the risk associated with the 
COVID-19 pandemic.  Who assumes the liabili-
ties associated with the COVID-19 pandemic can 
turn on the specific definition of MAE negotiated 
between the parties.

Also, parties are considering modifications 
to the customary operating covenants related 
to operating the target in the ordinary course of 
business between signing and closing given the 
potential impact of the pandemic on the target’s 
business.   During the COVID-19 crisis compli-
ance with these operating covenants may not be 
possible for Sellers.  

Q. How do you think law firm life has changed 
and do you think some of these abrupt shifts 
will have a lasting effect?

I do think that law firm life has changed as a 
result of the COVID-19 pandemic and I expect 
these changes will have a positive lasting effect 
on law firm life. I think law firms will continue 
to look at office space and consider how much 
office space is needed given the fact that more 
and more people are working effectively and 
efficiently from home. 

With respect to the associates, I do think men-
toring and training will look a bit different espe-
cially while we have stay-at-home orders and 
social distancing in place. However, I do think 
that although it may look a bit different, given 
the technology that is in place associates are still 
able to have a valuable experience and build 
relationships through Zoom conferences and 
happy hours. 

Given the fact that much of the transactional 
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work was already being done remotely with 
virtual data rooms and conference calls, the tran-
sition for transactional lawyers was quite seam-
less.  Although you are not going to have the 
same number of face-to-face meetings with your 
clients  and colleagues, you are still able to stay 
connected. 

ROB KINDLER
Morgan Stanley
Vice Chairman
Global Head of Mergers and Acquisitions

Q. During your years as a lawyer at Cravath 
and then as an investment banker at Morgan 
Stanley, you’ve seen M&A move from booms to 
busts and back again. Have you ever witnessed 
anything remotely like this?

One of the things I’ve found odd these days is 
the way so many people try to relate this to any-
thing we've ever seen. We can't. it's just the real-
ity that there is no point in trying to equate any-
thing to what the U.S. and the world are going 
through right now. Unless you're going to go 
look back at the bubonic plague or the Spanish 
flu, it's just literally preposterous to make virtu-
ally any comparisons. 

The plunge in M&A, nevertheless, has been 
caused by some familiar forces that have also 
brought on slumps in the past. Uncertainty and 
volatility are just never conducive to M&A. 
They are just not. At the end of 2019, we had 
huge swings in the market in November and 
December but that just slowed down M&A. That 
was true to form. There are always huge swings 
in the market. 

But this is different. We now have the unfath-
omable uncertainty around the virus. How bad 
will it get? How long will it last? Will there be 
an effective treatment or an actual vaccine? 
What’s more, we also face massive unemploy-
ment. And then, as if all that’s not enough, we 
face a complicated political process as well. 
Statutes were recently proposed that called for 
a moratorium on M&A because those in favor of 
such legislation don’t want big companies swal-
lowing up small companies. That legislation is 
highly unlikely ever to pass, but it does show a 
strong sentiment that deals will be looked at very 
closely.

It’s not the least bit surprising, then, that M&A 
has slowed down to such a considerable extent. 
By one count, Thomson last year listed 1,468 
announced deals over a hundred million dollars. 
At the end of May this year, we had 1,119. And 

even more dramatic in the spring was the drop 
in the dollar value from one trillion 422 billion 
down to $808 billion. The deal count is down 25 
percent, the dollar volume is down 44 percent. 
And now at the half-way point in the year, the 
statistics are even worse. There are always going 
to be hundred-million-dollar deals. But I bet if 
you were to track the deal count for billion-dollar 
deals, they would be down 40 to 50 percent. It’s 
like nothing we’ve seen in many a long year. It’s 
just a huge downturn.

Q. How do you see the future of M&A ?

At some point, obviously, M&A will come 
back. My sense is that a few factors are going to 
come into play when that happens. One is that 
regulatory approval is going to continue to be 
difficult and probably get more difficult. The last 
year-and-a-half to two years, regulatory approv-
als globally have taken a lot of time and have 
often turned out to be very challenging. Large 
transactions are going to be hard to do. Deals of 
size will be subjected to incredible scrutiny. For 
the big companies like Amazon, Apple, Google, 
Microsoft, and Facebook, it's going to be hard 
for them to do any deals at all because of the 
political and regulatory battles that will entail. 
Antitrust generally is going to restrain deals of 
size, and certainly deals by large companies for 
smaller companies. It's all just going to be looked 
at very closely.

Because of that, financial buyers are going 
to be in a favored position. Sellers are likely to 
take a financial buyer deal, even at a lower price, 
because of deal certainty and timing. My guess 
is that is what happened with Coty when it sold 
its beauty and retail hair business to KKR. There 
were a lot of potential strategic buyers for that, 
and KKR ended up buying it and I just have to 
believe that it was because Coty was concerned 
with regulatory delays and risks. I think we're 
going to find a lot more of that, where sellers will 
pay even a somewhat lower price in order to get 
a deal done with certainty. And leverage is still 
available. You can still lever up companies and 
interest rates are very low, so private equity buy-
ers can be quite competitive against strategics.

Q. Do you see any particular deal terms that 
have been problematic and are likely to be 
heavily  negotiated as these crises eventually 
recede?

The issue of the MAC clause and its inter-
action with ordinary course covenants cer-
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tainly stands out. There are so many deals that 
excluded a pandemic as a possible material 
adverse change. Everything having to do with 
a pandemic is not a MAC. Okay, fine. But let’s 
say a pandemic results in a need to borrow and 
your ordinary course provisions say you can’t 
take on debt, what are you supposed to do then? 
Lawyers should have examined every single 
other provision in the merger agreement that 
could be implicated by the MAC. They basically 
caught just half the problem. A pandemic is not a 
MAC but everything that flows from it is going 
to breach your covenants? I just can’t fathom 
how this happened.  

Q. Do you see any particular sectors of the 
economy that are likely to revive more rapidly 
than others?

As far as what industries are likely to be 
active when the pandemic begins to recede, who 
knows? I don't think activity will be focused 
on any specific industry. There's no reason that 
M&A is going to be more active in one industry 
versus another. It's just that valuations are differ-
ent. So if you're a company that has been hit by 
the coronavirus, if you're a hospitality company, 
the valuations are lower but that doesn't mean 
that there aren’t going to be hospitality deals. 
And if you're a company that's done really well, 
such as, say, food delivery companies, the valu-
ations would just be higher. So I don't think that 
there's necessarily a sectoral change in what area 
is going to be busy, I think that there's a major 
valuation change that lies ahead.

Q. What would you say about the coming elec-
tion and how it might turn out?

I find articles that say that presidents who 
have presided over a recession in their first term 
historically have had a hard time getting re-
elected are irrelevant to this election. If I were 
a pundit, I would say that the pandemic, as a 
matter of the economy, could be helpful to the 
President. In my view, we likely were going to 
have a recession before the election that would 
really have hurt his prospects. Now he can say, “I 
produced the greatest economy in all of recorded 
history.”

ALAN KLEIN
Simpson Thacher
Partner
Co-Head of the Mergers and Acquisitions Practice
Former member of the Executive Committee

Q. What have been your priorities as co-head of 
Simpson Thacher’s M&A Group since the pan-
demic erupted?

It's a challenging situation on a whole host of 
levels, which started at that moment when we 
all had to start working virtually. First and fore-
most, you start worrying about the health and 
safety of your colleagues, from the staff to your 
assistants, to your associates and your partners. 
And that was a big part, certainly in the first few 
weeks, just making sure everybody was in fact 
safe and healthy.

 One of the challenges was the associate pool. 
For the most part, they're actually quite young. A 
huge proportion of them are under 30 and many 
of them are not with their families. Whether 
they're in London or New York or Los Angeles or 
Palo Alto, in many cases their families are else-
where. We all know people who were ill or who 
have died, whether it’s a colleague of ours or 
whether it’s someone in our immediate families 
such as a grandparent, or someone else in our 
extended relationships. Making sure the associ-
ates were being thought about and connected 
with and helped if they needed assistance, this is 
a time where the values of any institution come 
into play. What are your values? What is your 
culture? Are you thinking of each other as people 
and friends as opposed to simply people who 
work for you and have no other role in your life? 
I am very glad that we were sincerely concerned 
about our colleagues and how we could best 
look after them.

The chair of our firm, Bill Dougherty, has 
done a great job of sending out regular com-
munications, making sure that we are, first of all, 
being transparent about what we are all trying 
to accomplish and making sure that we are all 
looking after each other. The office heads and the 
department heads are each, in turn, making sure 
that we're staying in touch with our associates 
and partners and acting compassionately and 
thoughtfully. That was a lot of heavy lifting in 
those first few weeks and obviously that contin-
ues. We have between 900 and 950 lawyers and 
about the same number of non-lawyers, ranging 
from finance people to assistants, to security 
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guards, to you name it. And we're in ten offices. 
The single largest one remains New York. It's a 
little under 60 percent of the firm, and we have 
offices overseas in London, Hong Kong, which 
has had a lot of challenges recently, as well as 
Beijing and Tokyo and in Sao Paulo  and in the 
U.S. in California, Houston and D.C. So worry-
ing about our colleagues has got to be your first 
priority. And then, of course, we're here to serve 
our clients. That's what we're in the business of 
doing. It's intense and stressful and demanding, 
but we had to continue to make sure we were 
able to keep serving our clients.

In the midst of this period came the killing 
of George Floyd, which was tremendously trau-
matic not just for our country, but for the world. 
It has without question been traumatic for our 
firm, as we have come to better understand the 
real pain that our Black colleagues have had to 
endure on a daily basis. We thought we were 
leaders in the area of diversity, equity and inclu-
sion. I think what we have learned is that every 
law firm and really every institution, no matter 
how well-intentioned, has failed at this in ways 
we didn’t even recognize. So our firm has dedi-
cated itself to trying to rectify that. There is a lot 
of work to be done, but the legal profession has a 
moral and ethical obligation to be a leader in this 
area and our firm will continue to work to be a 
leader in our profession.

Q. How have you found the new world of 
working remotely and how have your col-
leagues adjusted to the change?

In general, we were already all accustomed 
to working virtually, at nights, on weekends, on 
holidays,  while we were away from the office. 
Most of what we do has long been over the tele-
phone or email, for one thing, and much of our 
work hasn't required people representing differ-
ent parties to be in the same place, putting aside 
litigation which still functions very differently in 
terms of having to show up in court and show 
up to do depositions and so forth. But on the 
corporate side, everyone has done many, many, 
many M&A transactions, securities offerings, 
you name it, without the parties all gathering 
in one place.  W all may have been in our own 
offices, but there could be dozens of other people 
working on a transaction who were never physi-
cally present with one another. In fact, because 
people have turned to Zoom and Skype and 
Facetime, we’re probably seeing more of each 
other than ever, rather than relying on the tele-
phone or email. I've seen people on Zoom whom 
I've talked to for years but have never actually 

known what they look like. 
If it’s not new to be working remotely, what 

is new is the fact that we’re doing it seven days 
a week, 24 hours a day. Obviously, this has 
required scaling up our IT capabilities seam-
lessly. We’re all in the same boat. Everybody has 
to have the ability to work remotely. This has 
required some fast footwork but in general law 
firms and banks and corporations seem to have 
been able to ramp up quite well.

Q. Given the boon of technology, what do you 
find that it just can’t accomplish?

What’s lost, what you don't necessarily even 
fully appreciate or even understand until it’s 
gone, is the serendipity of running into your col-
leagues in the hall, in the cafeteria, learning what 
they're up to, telling them what you're up to. A 
colleague will say, "I just did something like that. 
Here’s what I came across,” or you’ll say, "I'm 
just working with this new client on this matter,” 
and another partner will respond, “Oh, I can 
help with that." Those encounters are important 
to the vibrancy of an organization. What flows 
from those personal contacts is a connectivity 
among colleagues that is very, very important.

It's always been a challenge to maintain that 
connectivity between offices, certainly. So, to lose 
that, even in your specific location, I think is very 
tough. You've got to make a very rigorous effort 
to overcome that and stay connected. You can do 
that within disciplines, certainly, but the cross 
disciplinary aspect gets very, very hard, except 
when you're working virtually on a particular 
matter together.

 We're in this intense service business and our 
clients have needs. In some cases, they have had 
desperate crises arising out of the pandemic. In 
other cases, there are opportunities for them that 
they need to take advantage of immediately. And 
there is everything in between. And so, in many 
areas people have been extraordinarily busy, 
just excruciatingly busy, and they’re juggling 
all kinds of challenges, pulling all-nighters and 
meeting unbelievably difficult deadlines. Some 
people in some practice areas clearly have been 
less busy, although not as less busy as you might 
think. So you have to make sure you're providing 
resources in areas that need them, and bringing 
in people to help from other areas that are not 
in crisis, and you have to do that across the firm, 
across the globe. People have been struggling to 
meet the clients' needs at all hours of the day and 
night. What’s more, the clients themselves are 
going through all the same kinds of disruptions, 
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trying to manage their businesses.
Many of our clients have done very compli-

cated, sophisticated, stressful things over this 
period, and we've been fortunate to be able to 
help them. 

With all this also comes the struggle of man-
aging a family. Think of those who’ve just had 
a baby and they have a toddler at home as well, 
with no day care, no home help, and no school.  
Spouses have had to juggle keeping their chil-
dren safe, occupied and engaged. Some of us 
have  kids who are older and in school virtually 
and everyone in the house is trying to do Zoom 
calls simultaneously. That’s a different kind of 
challenge but still, a huge one. And let’s not for-
get those who have a family member or more 
than one family member who has struggled with 
Covid symptoms or who has had to be hospital-
ized and isolated, as well as those people who 
themselves have taken ill and may also be griev-
ing for the loss of friends or family members. We 
have to always keep in mind that this is first and 
foremost a health crisis. No matter how much 
wi-fi bandwidth you may have, that won’t solve 
the healthcare concerns we are all trying to pro-
tect against.

Q. As a member of the board of a major New 
York hospital system, what has been your expe-
rience during the time New York was a major 
hot spot?

In the Northeast it's abated greatly from 
what it was like, but at its peak it was hellish. I 
am on the board of Montefiore Health System 
which has 11 hospitals in the Bronx,  Westchester 
County and Rockland County. The Montefiore 
system ended up treating more COVID patients 
than any other hospital system in New York. 
They had refrigerated tractor trailers backed up 
to the hospitals in order to store all the bodies. 
It was unbelievable. The State of New York had 
thousands and thousands of cases diagnosed 
every day with at one point 750 to 800 people 
dying daily in hospitals or nursing homes. That's 
close to 35 people dying every hour. Just in New 
York State. And the figures include only verified 
COVID deaths, not the uncounted who died at 
home. The Montefiore system and the hospital 
system in New York in general overcame unbe-
lievable challenges to respond to a healthcare 
crisis the likes of which no one has seen in our 
lifetime. And the medical community managed 

to pull through and get to a point where in the 
last few weeks there have been days with only 
a dozen or fewer COVID deaths in the State and 
well under a thousand people state-wide hospi-
talized with COVID and, luckily, continuing to 
decline.

Q.  From the perspective of how your firm has 
functioned during this crisis, what have you 
taken away from the experience?

I would say, on the whole, people are resil-
ient. When forced to, people adapt. And I give 
everybody at Simpson Thacher huge amounts of 
credit for not missing a beat under extraordinary 
circumstances. When you're in the middle of the 
maelstrom, your only thought is to make your 
way through it. My colleagues, and I include our 
entire staff in addition to the lawyers, have risen 
to the occasion. We’ve needed to figure out how 
to continually refine what we're doing internally 
and evolve as the circumstances have evolved. 
But the work by the staff has just been extraordi-
nary. You  realize just how committed and loyal 
everybody is, from the IT staff to the finance peo-
ple and down through the list of everyone who's 
kept the place functioning, and then obviously 
the associates who, keep in mind, are really just 
starting out on their careers, whether they are 
a year out of law school or five or six or seven 
years out of law school. There's nothing they've 
done or been through, felt or read about that 
could have prepared them for this, and they've 
stayed completely engaged and functioning and 
serving our clients

I think the fact that we are muddling through 
professionally and personally will seem extraor-
dinary in years to come. We will be able to say 
that we really managed to do all this and to do 
it without any playbook. Nobody said, "Well, in 
the event we're all forced to shelter because of 
a pandemic, here's what we'll do." Nobody had 
that manual.

ETHAN KLINGSBERG
Freshfields
Partner
Head of U.S. Corporate and M&A

Q: How is the remote world?

Working remotely has actually gone swim-
mingly. I think there was a hiccup during the 
first 24 hours as we all became more adept at 
videoconferencing technology, but I myself had 
been switching to more and more to video con-
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ferences during the past few months. I've always 
been a big internal promoter of the use of the 
videoconferencing apps.   I have a lot of clients 
on the West Coast and, as I don't live on the 
West Coast, using these apps was  always part 
of my tool kit. Also, clients, I think they don't 
care whether they are talking to you on video 
rather than in person. They just want to hear the 
nuances of the advice and the real time guidance.  
I do think that there are certain elements of deal 
making that require some personal contact. We're 
still in the learning stage of how to establish the 
trust that's needed in the early stages of deals to 
really keep things going.

A lot of the lawyering is quite well suited to 
working virtually. The negotiations go fine, and 
as for the drafting, we've been sending back and 
forth documents for years now virtually. But I 
just think there are points at which you really 
miss the ability to just sit around the table at 
breakfast and have a morning coffee and really 
decide on ways to proceed with a deal. 

That said, the real impediment we face to deal 
making is not working remotely; instead It's the 
uncertainty of these times and the difficulty of 
coming up with internal forecasts and reliable 
metrics for valuations. That's much more of a 
headache for my clients and more of a barrier 
to locking in deals than having to talk to people 
remotely. 

Q: What are M&A’s vital signs?

There’s lots of signs of  a motivation to do 
M&A that's accretive, that's value-enhancing, 
that's multiple-enhancing and people will have 
to learn to use virtual connections to get that 
done. My sense is that before we're able to go off 
virtual, before we're able to start flying around 
again, before we're able to start meeting for 
breakfast, we're going to have to be able to estab-
lish sufficient visibility on forecasts and valua-
tions to move forward with transformative trans-
actions. We'll be forced to cram these mergers 
through the virtual mechanics to get them done. 
We won’t be held back by working remotely. 

I was talking to a CFO this week and he was 
describing, which I've heard from others as well, 
the way they have scenario planning. They have 
forecasts for different waves of the pandemic. 
First, the assumptions address one wave. Then 
they proceed to assume that there will be two 
waves and then different waves across differ-
ent geographies at different times. They have 
to layer those. If they're going to try and come 
up with one forecast, they have to probability-
weight the different scenarios. But that's doable. 

There’s just an extraordinary amount of sensitivi-
ties that merit being taken into account.

A lot of pharmaceutical companies, for exam-
ple, have sold a tremendous amount because 
consumers have been stockpiling various prod-
ucts. There are also many retailers that have sold 
huge amounts during the first quarter. But are 
consumers going to continue having the cash 
to keep buying so much? There are going to be 
regular announcements where we hear that our 
quarterly numbers are amazing, but our guid-
ance is poor. There are a lot of anomalies in the 
financial data that will need to be highlighted 
and explained.

We are seeing M&A during this troubled time. 
For one, there are stock-for-stock deals among 
companies in sectors that have radically shrunk. 
It no longer makes sense to have multiple com-
panies either in the same vertical or in the same 
horizontal when they are so small. That's partic-
ularly true for a lot that is energy-related. We're 
also seeing some small value stock-for-stock 
deals among companies in markets where the 
parties realize it's ridiculous to continue compet-
ing with each other because the market's so small 
now.  So they are deciding to combine instead.

Number two, there is a growing number of 
companies in tech that are cash rich. Those com-
panies want to keep not just themselves but their 
ecosystems going well. So, if there's a troubled 
company in their ecosystem that they don't want 
to buy or control but they might want it to remain 
viable, they may make some kind of minority 
equity investment. It would be akin to what you 
saw Warren Buffett’s Berkshire Hathaway do 
during the financial crisis in the financial sector 
where he took stakes in Goldman and Bank of 
America during their dark days. You could see 
companies saying, “Look, we don't need all this 
cash just sitting in our treasury. Let's make an 
investment to keep some of these third parties 
going because we need them, because they feed 
into what we're doing.” 

Thirdly, which is not fully underway quite 
yet, is distressed M&A, outright acquisitions 
of troubled companies. Their banks have been 
very generous with revolvers so far. We've had 
clients where the banks have actually called the 
company and said, “By the way, do you want to 
draw down on your entire revolver?” When the 
company says, “No no, we're fine,” the banks 
answers, “Okay. Are you sure you don't want to 
draw down all your revolver money?” “No, no 
we’re really okay.” It's not considered a sign of 
distress yet if you draw down on your revolver. 
A lot of companies have done this and bought 
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themselves some time.  As that time runs out, the 
starting gun for distressed M&A will go off. 

Q. Are activists getting ready to pounce?

I think there will be a resurgence of activ-
ism. What we're going to see is that the activ-
ists are going to be out ahead of the inhouse 
teams. Remember I said there is going to come 
a time when all of a sudden forecasting is going 
to be feasible and I think the activists will be 
on top of that before some companies are. And 
then the activists are going to say, “Okay, you 
should be selling yourself. You should be split-
ting yourself into pieces. You should be doing a 
spinoff.” They'll be able to do the  financial anal-
ysis, they'll have enough data points, and they’ll 
suddenly feel that their models are now reliable 
enough for them to launch public campaigns.

The biggest danger for companies right now 
is to be caught flatfooted. They may find them-
selves saying, “Oh it's just too complicated. I'm 
throwing up my hands. There's too much uncer-
tainty. I don't know what is going to happen. I 
don’t know how to predict the future.” That atti-
tude has to be overcome. That's where the qual-
ity managements are going to be distinguished 
from the managements that become victims of 
activism. My advice to companies is not to lag 
behind the activists in figuring out your new 
standalone plan. They won’t be dragging their 
feet.

TOBY KNAPP
Partner
O’Melveny & Myers
Head of  the U.S. Mergers and Acquisitions 
and Private Equity Practice 

Q. Can you give an example of a deal that has 
progressed despite the gloom of the pandemic?

It's definitely not the case that everything has 
come to a halt during the pandemic. For public 
deals, it has been easier for all-stock deals, where 
you've got equity markets affecting the pricing 
for both sides of a transaction. We were able to 
follow through and close a deal that had its cen-
ter of gravity in China, which was wonderful. 
We advised a U.S. technology client that divested 
manufacturing facilities in China to a Chinese 
consortium acquiror. 

That deal actually was an example of address-
ing the outbreak much earlier than when it 
became a real issue in the U.S. In a way we were 
ahead of the curve on that issue because our 
client and the buyer were in the midst of the 
whole experience in China before it got here. 
Fortunately, all the deal discussions went for-
ward. Naturally, there were some deals that 
had been signed, but did not go forward right 
away. It will be interesting to see whether some 
of those might emerge again in different forms. 
As for my practice, I feel like my phone has been 
busier in recent days, which is interesting to me. 
I have no idea whether there is any promise there 
that we should expect, but it's good to have that 
happening.

For many clients it has been a matter of 
changing priorities, which only makes sense. A 
lot of what we do as lawyers is to help clients 
navigate the economic, business and regulatory 
landscapes as they change. When there is a shock 
as great as this, those changes can be dramatic, 
and that is where we do our best work.  Going 
back to mid-March, the early weeks were very 
different than things feel now. There was much 
more uncertainty as to what was going to hap-
pen. There was an urgency to different kinds 
of transactions, including those seeking liquid-
ity, strategic partnerships or executing on new 
capital allocation planning.  There was more 
uncertainty in the equity and credit markets.  
And many business leaders had to develop new 
visions and models for their companies.  

Q. Has the MAC come under the hot lights?

As we've seen in a few cases now, one com-
plicated issue has been finding ways to deal 
with the pandemic while complying with agree-
ments that require some form of ordinary course 
continuity in how you run your business. This 
gets tested when one party does not want to 
close and asserts that steps taken following the 
pandemic and government lockdowns did not 
meet the agreed standards.  There is the question 
of exactly how the interim operating covenants, 
closing conditions, bring-down and drafting of 
business representations, the MAC clause and 
the agreement as a whole work together to allo-
cate the risk of a major change in circumstances. 
I think the market is now aware that the issue of 
whether a party may be compelled to close goes 
well beyond the MAC clause.  

We have seen other lasting changes to M&A 
practices and drafting following dramatic 
changes in landscape.  If you look, for exam-
ple, at the aftermath of the '08 crisis, there were 
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important cases involving specific performance, 
financing and break-up fees, and others that have 
had a lasting effect on M&A.  I was involved in 
restructuring done with record speed that may 
set a precedent for much of what we could be 
seeing in the coming months.  And of course we 
emerged from that time with new banking and 
securities laws.

Whenever there are changes on this level, it's 
only natural that more time will be spent negoti-
ating deal provisions that allocate risk and help 
find a path forward through the new landscape. 
It’s not only agreement provisions, but also the 
world of rep and warranty insurance.  We have 
seen success in using a rigorous due diligence 
process to overcome exclusions proposed by 
the insurers, but it is very important to focus on 
the right areas to be well prepared and to facili-
tate an effective policy.  It comes down to really 
understanding how this crisis has affected the 
company and the level of due diligence that's 
now necessary and in some cases may be more 
complicated by the practicalities of social dis-
tancing. There are real changes that are only 
natural given what’s happening and I think they 
will continue for some time.

Q. How has the crisis affected different busi-
ness sectors?

I think we've all seen that there are certain 
industries that have become much more difficult, 
because of the requirements of social distancing, 
and some not affected as much. It would be hard 
to know how industries are going to change, 
but there will be a lot of change. Think about 
technologies that enable people to go about their 
business remotely, or industries like FinTech, or 
businesses that can help facilitate healthcare in 
a world with more telehealth, a world with per-
haps different priorities and resources available. 
In all of those areas you see potential for some 
change and the potential for creating a lot of 
value. I think it's very interesting. A crisis tends 
to be a catalyst for innovation.

My practice generally is a very cross-border, 
international practice. I do focus in particular 
on some regulated industries:  financial services, 
healthcare, and technology, for example. One 
result of the COVID crisis is that it can take more 
time to get through regulatory approvals, what-
ever and wherever those approvals might be. 
That is now true anywhere in the world because 
this is a pandemic after all. When you need a 
local change in business license, for example, in 
one district in China, or whether you need some-
thing here in the U.S., wherever you might be in 

the world, you just have to be prepared to allo-
cate more time. That affects deals, that affects for 
example the standards you might agree to use in 
obtaining regulatory approvals and the outside 
date for having those approvals in hand to pro-
ceed with closing. To some extent, it is important 
to consider not just the timing that something 
will take, but also the level of certainty that it can 
be done within a reasonable time, or within the 
time you need to meet your business objectives. 
You really need to consider your full timeline 
carefully to be sure expectations are correct and 
consistent with business goals.

This crisis is such an about-face from normal 
life. There's so much that remains unknown. It's 
been quite different for all of us professionally 
and otherwise. I've been sheltering with my fam-
ily. We've got two high schoolers and a middle 
schooler, and I see now firsthand just how a lot 
of life is very different for everyone. It's a real 
impact and everyone's going through it in dif-
ferent ways. I enjoy seeing that on phone calls 
there's more time spent at the beginning of every 
phone call with people. I mean sincerely  check-
ing in and seeing how everyone is doing. It’s the 
first part of every encounter. Frankly, that’s been 
nice to see. It's good to see ways in which this 
crisis can bring out the best in people.

MICHAEL O’BRYAN
Morrison & Foerster
Partner

Q. With dealmaking undergoing one of the 
most severe blows in recent memory, as is the 
world itself, how do you view the market for 
M&A?

Uncertainty is the enemy of M&A, and now, 
with the spread of coronavirus and the impact 
of the pandemic—and questions on the future 
impact of the pandemic—on people, companies 
and the economy, so many things are happening 
that it’s hard for principals to focus on deals and 
come together on terms. Market values for some 
companies have risen from the initial drops, but I 
would expect that, for some companies, the deals 
getting done are going to be at a cheaper price 
than they would have been before all this trouble. 
That’s been reflected in some deals signed earlier 
in the year being renegotiated. Companies are 
considering different kinds of deals, including 
stock combinations, sales of assets and various 
kinds of investments.  Other terms in acquisition 
agreements also are evolving, as we can discuss.
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Of course, when things are bad, it’s often good 
for someone. For example, it may be that unsolic-
ited activity will increase. Potential acquirors, in 
both the strategic and the financial world, are 
looking at the market and trying to assess where 
it’s going. They realize that prices, for many 
public companies at least, are down from a few 
months ago. Presuming that a lower stock price 
may not reflect a commensurately lower intrinsic 
value, some of those potential targets might look 
like better deals. Buyers can try to take advan-
tage of the current stock price to get a full deal 
done, or may think the company is in a financial 
liquidity or other pinch where they can come in 
and both help the company and take advantage 
of that situation to get another kind of deal done.

We’re seeing that activity pick up and we’re 
advising public companies to keep an eye out 
and be prepared for it. They’ve got a lot of things 
on their plates just to keep their companies oper-
ating and in as good a position as possible. But 
they also should keep in mind that there may 
be buyers or investors who are looking to take 
advantage of this crisis or who are looking for 
opportunities in what’s now often a decreased 
price market.

Q. Do you expect activism to change given 
present conditions?

Certainly, the present environment is affecting 
activism. The tenor of recent activist campaigns 
has evolved somewhat, seemingly acknowledg-
ing the need for companies to focus more on the 
current situation than they might otherwise have 
done. But activists still have means and still have 
the ability to look at companies. For companies 
with depressed prices, activists and funds can 
more easily take a meaningful position, if not a 
control position, but a meaningful enough posi-
tion to support a campaign.

Public companies should be thinking about 
potential responses to activists and takeover 
defenses. Responding to current circumstances is 
critical, but another important part of the board’s 
mandate is to protect the company and to have 
appropriate procedures in place so that, if an 
opportunistic activist or unsolicited acquisition 
proposal comes along, the board can consider it 
in a meaningful way and make an appropriate 
response.

Boards now should consider examining their 
current takeover and activist protections to make 

sure that those are up to date and fit their compa-
nies’ current circumstances. For example, some 
companies have talked with us about share-
holder rights plans, which were implemented 
by a relatively large number of companies earlier 
this year, as stock prices fell and for other rea-
sons. While companies may not feel the need to 
put a rights plan in place today, they may want 
to start thinking about the potential impact of a 
rights plan and take some of the steps needed to 
put one in place quickly, in case they see some-
thing that indicates an imminent move into their 
stock or other threat. They should consider hav-
ing a rights plan on the shelf, so to speak.

Q. Could you describe the new complexity 
involving the MAC and pre-closing operating 
covenants?

Given the current impact, and potential future 
impact, of the pandemic, as well as recent deal 
headlines, everyone’s focused on MAC clauses. 
With deals that are being negotiated now, we’re 
seeing more time being spent on what is carved 
out from the MAE. Naturally, sellers want to 
address pandemics and COVID-19 and what that 
means within the agreement, and buyers want to 
know what that means for them as well. Parties 
may come to different resolutions. It may be a 
blanket carve-out for all things related to, or in 
response to, the pandemic, or only for more spe-
cific effects and actions. It may be a carve-out of 
the impact from today forward. The parties may 
agree that the pandemic should be carved out, 
but negotiate over whether it should be carved 
out only to the extent it’s affecting the party in 
question in proportion to the effect on other com-
panies in that industry or that location, or over 
other limits to the carve-out.

Somewhat related are the seller’s pre-closing 
operational covenants. To some extent they tie to 
the discussion of MAEs, because they often have 
some similar sounding “materiality” language 
in them, though the actual meaning can be quite 
different. Often a seller must comply with pre-
closing operational covenants materially or in 
all material respects in order to be able to force a 
buyer to close, which is different from the MAE 
standard.

There now may be more specific discussions 
about what those operational covenants actu-
ally mean. For example, if you have to oper-
ate in the ordinary course, what is it that you 
can, or can’t, do between now and the expected 
closing date? There are circumstances now that 
companies a couple of months ago wouldn’t 
have predicted and probably would never have 
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thought would happen, such as mass closings of 
businesses owing to the pandemic. Does “ordi-
nary course” refer to actual historical operations, 
before the pandemic, or does it also allow, or 
require, actions that a company might take in 
response to such a dramatic change in circum-
stances? Courts are being asked to interpret these 
phrases, but parties also may want to be more 
specific in their agreements.

Rep and warranty insurance is still a big part 
of the market, at least for private targets. As you 
probably know, separate from anything related 
to the virus, over the last few years, rep and war-
ranty insurance has become a significant factor 
in the M&A market, particularly when there’s 
a private equity company involved. Now the 
insurers are looking carefully at what they’re 
being asked to give in response to the pandemic. 
Some of the insurers are saying that the virus is 
a known issue and, as insurers, they’re not in the 
business of covering known issues, or are other-
wise trying to carve out effects of the pandemic.

Q. What about security reviews, which had 
already become much more challenging before 
the crisis?

In addition to all this, there has been a height-
ening of national security reviews, already a phe-
nomenon before the pandemic. These regulatory 
structures will remain a major factor in many 
cross-border deals around the world and in some 
cases have increased as countries take steps to 
protect their own companies and as circum-
stances outside of the pandemic have evolved.

Also, while the agencies are working hard, 
the pandemic has affected regulatory processes. 
For one thing, there are the practical questions, 
particularly when many agencies are working 
remotely: How do parties go about having those 
reviews? How long do they take? What resources 
are going to be put into them? How much harder 
will it be in this crisis to gather the information 
that you need to provide? Also, regulators may 
take different perspectives now, depending on 
the industry in question and what exactly the 
domestic party provides in terms of its products 
and services. Parties negotiating deals need to 
consider what commitments each party should 
make, and whether and how to reflect differ-
ences in review processes, including potentially 
in timing.

Q. What’s the practical impact of having to 
work remotely?

Lawyers, clients, and others confronting these 

issues also are still learning to work remotely. 
We’ve all been conducting some aspects of 
our work effectively remotely for a long time. 
When you’re dealing with a counterparty, a lot 
of times you exchange drafts by email and you 
have phone calls with them. That kind of work 
will continue and expand. But potentially more 
problematic is the loss of face-to-face and on-
site meetings, whether that’s for diligence or 
part of getting people used to each other so they 
can proceed on a deal and get past the last cou-
ple of things that it takes to get a deal done. 
Those actions are more difficult when working 
remotely, but people are adopting new tech-
niques and getting used to the new environment.

MA
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The summer gale hurled an empty plastic 
bottle directly into a drainpipe on the roof of an 
apartment. It was a hole in one. Soon the gut-
ter system backed up. Rain roared down on the 
building’s roof which rapidly flooded. Without 
warning, the ceiling of one of the apartments in 
the building abruptly collapsed. “What are the 
chances?” said one of the two young lawyers 
sharing the small flat. “It’s the perfect metaphor 
for life in the midst of a lock-down.”

Much of what was normal in Big Law has 
indeed collapsed into a heap of sodden plaster 
and drywall. Like so much else, the pandemic 
has upended law firms, emptying offices and 
imposing remote work on almost all staff.  But 
it is the youngest members of the profession 
and the newly minted law school alumnae and 
alumni hoping to join it, who are in a particularly 
peculiar position. It has long been assumed that 
the trajectory into the law profession is immuta-
ble: from law school, to a summer associateship, 
on to graduation, and thence to the bar exam and 
state certification as an attorney. Much of that is 
now a scene of bedlam.

Take, for example, the two young lawyers 
only now emerging from the rubble of their ceil-
ing. One is working remotely as a member of 
the first-year class at a global firm and the other 
is a recent graduate of one of the preeminent 
law schools in the land. We’ll call the first-year 
associate Susan, and the new graduate, Mary, 
since they asked for anonymity in order to speak 
openly about their lives. 

These are their stories.
The 550-square foot apartment where they 

live consists of three small rooms, one coffee 
table, and a thin galley kitchen. The ceilings are 
high so it doesn’t feel as small as it is, which 
is a good thing as they are getting to know it 
extremely well. They rarely go outside. “It’s not 

all that bad,” says Susan. “Everyone in the world 
has been affected by this. We’re healthy and 
safe, so far. It all makes you realize what’s really 
important.”

It may not be all that bad, but there are still 
severe challenges unlike any faced by their pre-
decessors.

Susan has been assigned to her firm’s M&A 
department, which also took up much of her 
summer associateship, with no sign of a chance 
to explore other practice sections. “It’s as if 
you’re frozen in place at the point where you 
started work at the firm. There are no plans to 
have us spend six months in litigation, followed 
by six months in tax, and six months in corporate 
as is the policy at other firms. None of that. And 
with so much of work on a screen, there is no 
tagging along with partners at deal negotiations 
or depositions or client interviews.” 

She finds Zoom meetings awkward and a 
poor substitute for the real thing. “It’s impos-
sible to introduce yourself and say to partner Joe 
Schmoe, ‘Yes, you in the far lower left window, I 
hear you’re working on an interesting deal and 
I’d like to help.’ You can’t knock on his or her 
corner office door and say, ‘Hey, I’d really like 
to work with you.’ The firm has no coordina-
tor managing our work flow. You’re locked into 
working with the partners you already know.”

Then there is the isolation. “There is no sepa-
ration between work and life. The frustration 
among new associates is running high. The two 
of us are trapped at our little table, with Mary 
reading and re-reading her thoroughly fun bar 
outline and me answering my emails and filing 
documents as fast as I can. The emails come early 
in the morning and go on late into the night. 
After all, they know we’re not going anywhere.” 
she says.

There is no camaraderie among those in the 
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trenches, because they’re not in the trenches 
together. “You know coming in that it’s going 
to be long hard work and that’s fine,” she says. 
“But normally you’d be making friends with 
other people going through this with you. You 
lose any connection you might have had with 
the place and the people who work there. Your 
fellow associates are scattered across the country. 
If you’re stressed about having messed up some-
thing or about a partner yelling at you—and 
they’re good at that—you can’t commiserate 
with the person who shares your office or who 
works down the hall.”

Susan’s plight is by no means universal. At 
Freshfields, for example, Jerome Ranawake, a 
partner in the New York office describes how 
the firm has dedicated itself to making this new 
found land as habitable as possible. The sum-
mer associates joined a four-week introductory 
program to get them off to the right start. There 
are mentors who are partners and mentors who 
are junior associates. “We were wary about how 
the summer associate program would work,” he 
says. “We weren’t sure whether the program was 
going to be six weeks or the normal eight weeks. 
We decided on the full eight weeks and it’s prov-
ing to be no different from any other summer in 
terms of having substantive work to keep every-
one busy and to give them a good introduction 
to as many practice areas as possible. We view 
that as the purpose of the summer program.” 

There are team meetings once a week. There 
are regular reminders distributed about ways 
to stay in touch. There are weekly social gather-
ings. “These events are obviously virtual,” says 
Mr. Ranawake, “but we’ve done trivia nights, a 
boxing class on the web, a scavenger hunt. We’re 
doing dinners with partners where everyone 
orders their own food, with the cost reimbursed. 
We’ve done dinners among the ‘summers’ them-
selves, because your peer group is very, very 
important to you in a law firm. We’ve also pro-
moted lunches and coffees because for those who 
may not be as gregarious as others, it’s hard to 
set up these things on your own while work-
ing remotely. You almost have to create a sort 
of algorithm to prompt randomized interaction. 
Zoom meetings where you have twenty people 
on the line are not productive because everyone 
is speaking over each other..” 

Mary, meanwhile, already hired by a storied 
law firm but who must await a starting date, is 
studying for the California bar, which has been 
postponed three times so far. She was set to take 
it in late July, then in early September, and now it 
is scheduled for October. These constant changes 
have made it difficult to sustain cohesive and 

comprehensive study. It is what Shakespeare’s 
Brutus says to Cassius in arguing for launch-
ing an attack on Philippi: “There is a tide in the 
affairs of men/Which, taken at the flood, leads 
on to fortune;/Omitted, all the voyage of their 
life/Is bound in shallows and miseries.”

A host of issues is swarming around state 
bar associations about how their bar exams are 
to proceed.  What will be the format? Will it 
be shorter? What percentage of the test will be 
devoted to each area of the law? Should it be 
online? Should it be open book by email? How 
can cheating be controlled in remote administra-
tions of the test? What if a test taker leaves the 
desk or looks up from the scene, pondering an 
answer? Will reciprocity of bar licensing con-
tinue among the states? What about internet con-
nections? How will remote testing fend off hack-
ers? If the test is rendered shorter or the passing 
score is lowered, would this be unfair to those 
who took it in previous years? Will this class of 
graduates carry a stigma because of any dispen-
sations? Should the so-called diploma privilege 
apply, which would simply cancel the bar exam 
and grant automatic bar member to graduates of 
accredited law schools?

There is also the question of money. Many 
of those waiting to get their law licenses, upon 
which their employment often depends, fear 
the expiration of their health insurance and the 
paucity of income to tide them over until they’re 
allowed to start work. Several new hires say they 
have asked the firms for advances on their future 
salaries, for an acceleration of health benefits, 
and some clue as to when they can start. Few 
have received satisfactory answers. “The typi-
cal reply is “We don’t know when your starting 
date will be. Your salary and benefits will start 
on your starting date. Have a nice day,” says one 
anxious new associate at a major Big Law firm.

In early July, California authorities held 
a virtual town hall with members of the state 
supreme court, including the chief justice herself, 
and members of the State Bar Board of Trustees, 
including the executive directors as well as the 
state bar ’s director of admissions. For hours 
the great and the good were bombarded with 
pointed and sometimes barbed and often emo-
tional questions by legions of virtual attendees 
about the future of the bar exam.

One example might suffice. Rose Lynn, a pro-
spective test taker, spoke against the choice of 
a traditional in-person bar exam that was still 
under consideration: “Okay, so I want to start 
this statement by saying that I am incredibly 
ashamed. I’m ashamed to become a lawyer right 
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now because those in charge have shown incred-
ible incompetence. As of today, 132,000 people 
have died of Covid-19. Some of us are homeless. 
Some of our parents are dying. We’re afraid to go 
to the grocery store. And your main priority is 
to make us take a discriminatory, racist, able-ist 
exam, an exam which you have not even taken 
the time to actually study whether it provides 
us with a single shred of evidence of attorney 
competence. If you are committed to diversity 
and inclusion, like you say you are, then you 
would not be considering sending students with 
disabilities to take an exam in person. Would you 
sit locked in a room for three days with strang-
ers? The court isn’t even holding oral arguments 
and you expect students to choose between our 
accommodations and putting their lives at risk 
to become licensed attorneys. You have shown 
this class of lawyers that you do not care about 
us, our families, and the clients we hope to serve. 
You’re questioning our competence as future 
attorneys? Well I’m questioning yours. Thank 
you.”

Confidence in the proceedings may not have 
been inspired by the fact that Mark Broughton, 
of the State Bar Board of Trustees, was caught on 
camera with his head back, his eyes shut, appar-
ently asleep during the proceedings. Perhaps he 
was still awake for Rose Lynn’s testimony. On 
the last day of July, Colorado became the first 
state to report a test taker testing positive for 
COVID. What’s more, Joe Patrice of Above the 
Law wrote on July 31 that the applicant knew 
about the virus test results but felt compelled 
to take the bar exam regardless of the danger 
in order to get work. Mr. Patrice also noted that 
Colorado could have simply followed the exam-
ple of Utah, Washington, and Oregon, each of 
which eliminated the exam entirely and granted 
applicants diploma privilege. “All this risk and 
cruelty,” Mr. Patrice writes, “when there is no 
data supporting the necessity [for] the bar exam. 
It’s just a f**king game to these people.” 

Over twenty jurisdictions at the end of July 
had held in-person bar exams, many with what 
Mr. Patrice reported only “nominal adherence 
to basic public health guidelines.” It did not go 
well. Michigan’s test, for example, was hacked 
and crashed and passwords were simply handed 
out to all the modules at once. Indiana admitted 
that its online bar exam would not be ready by 
the first week of August and is now planning on 
an email test.

The California Supreme Court recently ruled 
that the July administration of its bar exam be 
postponed to early October and that it be admin-
istered remotely. It also lowered the exam’s pass-
ing score significantly and is now considering 
making that lower threshold applicable retroac-
tively. Because of the changes to the California 
test, there is now no reciprocity between 
California and the jurisdiction where Mary is 
hoping to work. She will have to take two bar 
exams rather than one. She awaits further devel-
opments.

MA
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On February 20, 2020, Sycamore Partners 
agreed to pay $525 million to L Brands to 
acquire a 55% interest in Victoria’s Secret.  By 
that date, the World Health Organization had 
not yet declared COVID-19 a pandemic and the 
United States reported only a handful of cases.  
But international industry groups were already 
assessing the spread of the virus and predicting 
billions of dollars of COVID-19-related losses.  
The two companies included in their transaction 
agreement a general reference to “pandemics,” 
but did not include comprehensive provisions 
addressing the COVID-19 pandemic or its poten-
tial impact on the parties and the transaction.  
This is likely consistent with many transaction 
agreements negotiated at the time, because most 
M&A practitioners did not foresee the human 
and economic devastation the impending global 
pandemic would wreak.

On April 22, 2020, with the magnitude of the 
COVID-19 pandemic on full display, Sycamore 
terminated the Transaction Agreement.  Both 
sides sued in Delaware Chancery Court.  The 
parties agreed that the genesis of the dispute 
was the pandemic’s effects on the Victoria’s 
Secret business.  But they disagreed on whether 

L Brands’ response to the pandemic breached 
the Transaction Agreement and gave Sycamore 
grounds to terminate.  Although the parties have 
now settled their dispute by agreeing to walk 
away, their experience provides a window on 
issues that will be at the forefront of deal negoti-
ation—and related litigation—for the foreseeable 
future.  What follows is an analysis of the trans-
action agreement, how the parties leveraged 
the terms and circumstances to argue for their 
respective positions, and recommendations for 
navigating the complexity of deal negotiations 
during the pandemic.

BACKGROUND
Sycamore’s Complaint.  Sycamore sued first 

on April 22, 2020, filing a one-count complaint 
for a declaratory judgment that L Brands had 
failed to satisfy certain closing conditions and, 
therefore, Sycamore’s termination was valid.  

Sycamore focused on the “unqualified” cov-
enant in section 5.01(a) that “[L Brands] shall 
and shall cause its Subsidiaries to conduct the 
Business in the ordinary course consistent with 
past practice.”  (Sycamore Compl. ¶¶ 17, 25; 
TA § 5.01(a).)  Sycamore alleged that L Brands 
breached that covenant, materially and irrepa-
rably damaging the Victoria Secret business, by 
(i) “furloughing most store associates and those 
who are not currently supporting its e-commerce 
business or who cannot work from home”; (ii) 
“reducing by 20% the base compensation of 
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all employees at the level of senior vice presi-
dent and above, and . . . deferring annual merit 
bonuses for 2020”; (iii) “executing a substantial 
and ongoing reduction in forward merchandise 
receipts . . . coupled with L Brands’ failure to dis-
pose of out-of-season, excess and obsolete exist-
ing merchandise inventories”; and (iv) “failing 
to pay rent for April 2020 for the retail stores.”  
(Sycamore Compl. ¶¶ 31, 37.)  And while sec-
tion 5.01(a) carved out actions “required by 
Applicable Law or any Governmental Authority” 
or “consented to in writing by [Sycamore],” 
Sycamore alleged that none of L Brands’ actions 
was required by law and that L Brands conceded 
that it did not obtain Sycamore’s written con-
sent.  (Id. ¶¶ 30–31.)  (Sycamore did not claim 
that L Brands’ March 2020 closure of “nearly 
all of its approximately 1,600 Victoria’s Secret 
and PINK brick and mortar locations glob-
ally, including all 1,091 . . . stores in the United 
States and Canada” (id. ¶¶ 3, 29), breached any 
“ordinary course” covenant—presumably to 
avoid the covenant’s “Applicable Law or any 
Governmental Authority” exception.)  Sycamore 
further alleged that L Brands’ actions breached a 
covenant not to “change any cash management 
policies, practices, principles or methodologies 
used with respect to the Business” between sign-
ing and closing (TA § 5.01(b)(xv)(y)), and that the 
conditions precedent to Sycamore’s obligation to 
consummate the Transaction Agreement could 
not be satisfied because L Brands would not be 
able to certify that several representations and 
warranties relating to the “absence of certain 
changes,” “undisclosed material liabilities,” and 
Material Contract breaches were accurate as of 
the closing date (TA §§ 3.09, 3.10, 3.11(b), and 
3.14(a)).  (Id. ¶¶ 20–24, 38, 41–45.)  

Ordinarily in a litigation like this, the con-
tract’s “material adverse effect” or MAE pro-
vision would also have been invoked.  The 
Transaction Agreement had the following fairly 
typical MAE definition:

“Material Adverse Effect” means any 
state of facts, circumstance, condition, 
event, change, development, occur-
rence, result or effect (i) that would 
prevent, materially delay or materially 
impede the performance by Parent of 
its obligations under this Agreement or 
Parent's consummation of the transac-
tions contemplated by this Agreement; 

or (ii) that has a material adverse effect 
on the financial condition, business, 
assets, or results of operations of the 
Business, excluding, in the case of 
clause (ii), any state of facts, circum-
stance, condition, event, change, devel-
opment, occurrence, result or effect to 
the extent directly or indirectly result-
ing from (A) national, international, 
foreign, domestic or regional social or 
political conditions (including changes 
therein) or events in general, including 
the results of any primary or general 
elections, or any statements or other 
proclamations of public officials, or 
changes in policy related thereto, (B) 
changes in any economic, financial, 
monetary, debt, credit, capital or bank-
ing markets or conditions (including 
any disruption thereof) or trends, . . 
. (E) changes or conditions generally 
affecting the industry of the Business, . 
. . (H) the existence, occurrence or con-
tinuation of any pandemics, tsunamis, 
typhoons, hail storms, blizzards, torna-
does, droughts, cyclones, earthquakes, 
floods, hurricanes, tropical storms, fires 
or other natural or manmade disasters 
or acts of God or any national, interna-
tional or regional calamity. . . . 

Sycamore alleged that subclause (H) excluded 
pandemics only from one part of the definition 
of a material adverse event (clause ii), and that 
clause (i) of the MAE had been triggered, i.e., 
that the pandemic had resulted in circumstances 
“that would prevent, materially delay or materi-
ally impede the performance by [L Brands] of its 
obligations under this Agreement.”  (Id. ¶¶ 26, 
40.)    

L Brands’ Complaint.  L Brands promptly 
countersued for an order requiring Sycamore 
to proceed with the transaction.  L Brands con-
tended that Sycamore’s termination was a pre-
textual attempt to renegotiate the transaction 
price, even though Sycamore had agreed to bear 
the risk that the COVID-19 pandemic would 
adversely affect the Victoria’s Secret business, 
as reflected in the portion of the MAE definition 
dealing with Victoria’s Secret’s business opera-
tions.  (L Brands Compl. ¶ 56.)  L Brands rejected 
the notion that its pandemic-related actions 
irreparably damaged the Victoria’s Secret busi-
ness, pointing to the 45% post-transaction own-
ership interest L Brands would have retained.  
(Id. ¶ 3.)  It also defended its actions as “taken to 
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comply with Applicable Law and Governmental 
Authority,” and “consistent with steps L Brands 
has taken in the past when faced with global eco-
nomic upheaval.”  (Id. ¶ 57.)  But the major focus 
of L Brands’ pretext allegation was Sycamore’s 
sudden change in position regarding L Brands’ 
response to the pandemic. 

L Brands alleged that it discussed the chal-
lenged moves ahead of time with Sycamore rep-
resentatives, and that not only did Sycamore not 
object, it described the moves as “reasonable 
and consistent with steps Sycamore Partners 
was taking on behalf of its own retail portfolio 
companies.”1 (Id. ¶¶ 35–39.)  L Brands also called 
out two Sycamore retail portfolio companies—
Talbots and Belk—that closed stores, furloughed 
employees, and cut pay in March 2020, as did 
other “store-based retailers.”  (Id. ¶ 40.)  But 
Sycamore changed its position beginning in early 
April 2020, asserting that it had “not consented 
to nor acquiesced” to L Brands’ actions, and 
requesting information concerning the compa-
ny’s plans for responding to the pandemic.  (Id. ¶ 
41.)  Sycamore asserted that the information was 
necessary for “an informed negotiation about 
adjusting the purchase price and other econom-
ics of the [transaction] to take account of the 
COVID-19 situation.”  (Id. ¶ 46.)  When L Brands 
refused to renegotiate the price or to provide the 
requested information, Sycamore terminated 
the Transaction Agreement and commenced liti-
gation.  (Id. ¶¶ 49–53.)  L Brands claimed that 
Sycamore’s pretextual information requests and 
attempt to renegotiate the transaction price dem-
onstrate that Sycamore had failed to use reason-
able best efforts to consummate the transaction, 
in violation of Transaction Agreement section 
5.02(a).  (Id. ¶¶ 61, 69, 77.)

ANALYSIS
Both parties leveraged hindsight to frame 

their dispute in starkly different terms.  L Brands 
stated, for example, that “at the time the Parties 
were negotiating the Transaction, the world was 
well aware of the threat that COVID-19 had 
already begun to pose in certain parts of the 
globe.”  (L Brands Compl. ¶ 29.)  True, but as of 
February 20, no U.S. city had imposed a lock-
down, all retail U.S. businesses were operating 
as usual, and even six days later, the President 
declared on national TV that the country only 
had 15 cases, which would soon go down to 
zero.  Most Americans had no idea at that time 
of the unprecedented lockdown measures they 
would be facing three weeks later.  For its part, 

Sycamore asserted that L Brands could not 
defend its furlough and other measures as “a 
result of or in response to the COVID-19 pan-
demic.”  (Sycamore Compl.¶ 4.)  But it appears 
that Sycamore did not object when it received 
advance notice of L Brands’ COVID-19 respon-
sive measures, and that two of Sycamore’s own 
retail portfolio companies (along with scores 
of other companies) took similar measures as L 
Brands.  

Both parties faced meaningful litigation risk.  
Sycamore had colorable arguments that L Brands 
breached certain covenants and that L Brands 
would not have been able to reaffirm certain 
representations and warranties at closing.  But 
Sycamore would have had to explain its failure 
to object to L Brands’ actions after being given 
advanced notice, and how it could have rea-
sonably refused or conditioned its consent to L 
Brands taking those actions.  L Brands would 
have had to explain why it did not (i) negoti-
ate a broader pandemic-related exclusion in the 
Transaction Agreement, or (ii) obtain (or appar-
ently even request) Sycamore’s written consent 
to its emergency measures.  The parties’ May 
4, 2020 settlement ended the litigation (and the 
transaction), but questions like these will be rel-
evant to other disputes.  How they are answered 
will turn largely on the contractual language and 
the reasonableness of the parties’ conduct.

“Ordinary Course” Covenant.  Sycamore’s 
principal argument was that L Brands’ pan-
demic-related actions breached the covenant 
that L Brands would, until closing, “conduct 
the Business in the ordinary course consistent 
with past practice.”  (TA § 5.01(a).)  This type 
of provision is likely to be the subject of many 
COVID-related M&A disputes, given the pan-
demic exclusion (or similar exclusions for “nat-
ural disasters and calamities”) in many MAE 
provisions.  The “ordinary course” covenant in 
the Sycamore-L Brands transaction had buyer-
friendly phrasing.  It required not only that the 
seller ’s business be operated in the ordinary 
course, but also that the operations be “consis-
tent with past practice.”  Sycamore may have 
used the latter language to argue that L Brands 
breached the covenant, even if its March–April 
2020 operating strategies were “ordinary course” 
for a retail apparel business in the pandemic-
inflicted economy.  And the covenant seemingly 
required strict compliance; there were no com-
monly seen qualifiers, such as that the buyer 
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must operate the business in the ordinary course 
“in all material respects,” or that the buyer must 
“use commercially reasonable efforts” to operate 
the business in the ordinary course.  But while 
the “ordinary course” covenant’s buyer-friendly 
terms certainly strengthened Sycamore’s posi-
tion, there were still several potential flaws in its 
argument.  

First, Sycamore posited that because L Brands’ 
actions were a response to a specific and uncom-
mon event, they could not constitute conduct-
ing business in the ordinary course consistent 
with past practices.  But that is not necessar-
ily true.  Had L Brands been able to show that 
the measures it adopted “are consistent with 
steps L Brands has taken in the past when 
faced with global economic upheaval, includ-
ing with respect to the treatment of inventory, 
capital expenditures, employee compensation, 
and other items” (L Brands Compl. ¶ 57), then it 
would have had a good argument that there was 
no covenant breach.  Although not specified in 
its complaint, L Brands was presumably refer-
ring to the 2008 financial crisis.  That crisis had a 
significant impact on the apparel retail industry, 
which experienced diminished consumer spend-
ing and a decline in international trade leading 
to decreased revenues, slow inventory turnover, 
and tight cash flows.  Moreover, even if COVID-
19 were considered a unique occurrence that 
cannot be compared to the 2008 financial crisis, 
the purpose of L Brands’ actions appears to have 
been consistent with the purpose of a typical 
interim operating covenant:  to ensure that the 
buyer receives the business in substantially the 
same condition at closing as when the transac-
tion agreement was signed.  It would arguably 
turn that purpose on its head to use the covenant 
to penalize a seller for taking prudent steps to try 
to protect the business from market upheaval.  
This is especially so if, as L Brands alleged, its 
actions were “consistent with the steps that 
nearly every other retailer across the country has 
taken.”  (L Brands Compl. ¶ 57.)  

Second, L Brands’ fully disclosed attempt to 
protect and preserve the Victoria’s Secret busi-
ness in the face of known exogenous events 
arguably distinguished this case from those in 
which courts deemed the target company to 
have breached its “ordinary course” covenant.  
In Akorn Inc. v. Fresenius Kabi AG et al., 2018 WL 
4719347, at *88 (Del. Ch. Oct. 1, 2018), for exam-
ple, the court construed a more target-friendly 
“ordinary course” covenant, requiring Akorn 
merely to use “commercially reasonable efforts” 
to conduct the business in the ordinary course 
“in all material respects.”  The court held, fol-
lowing a bench trial, that Akorn had not acted 
as “a generic pharmaceutical company . . . in 
the ordinary course of business” when it failed 
to maintain an adequate data integrity system 
and submitted regulatory filings to the FDA 
based on fabricated data.  (And even that ruling 
was not part of the Delaware Supreme Court’s 
affirmance.2)  Likewise, in Cooper Tire & Rubber 
Co. v. Apollo (Mauritius) Holdings Pvt. Ltd., 2014 
WL 5654305, at *15–17 (Del. Ch. Oct. 31, 2014), 
the seller was not responding to circumstances 
beyond its control.  Rather, its actions were in 
response to an internal company-specific crisis—
effectively a mutiny by its Chinese subsidiary’s 
management, which opposed the transaction—
including efforts to disrupt business between the 
subsidiary and third-parties.3 

Third, section 5.01(a) contained an exception 
for actions “consented to in writing by Buyer 
(such consent not to be unreasonably withheld, 
conditioned or delayed).”  (TA § 5.01(a).)  This 
is a fairly typical exception to protect a buyer 
when arguably non-ordinary course steps are 
necessary to preserve the business’s value—pre-
cisely the situation that L Brands faced.  L Brands 
alleged that it gave Sycamore prior notice of the 
pandemic-related actions it intended to take, and 
that Sycamore not only failed to object, it also 
described the actions as “reasonable and consis-
tent with steps Sycamore Partners was taking on 
behalf of its own retail portfolio companies,” and 
“acknowledged that L Brands was doing what 
was best for the Victoria’s Secret Business.”   (L 
Brands Compl. ¶ 38.)  Sycamore would have 
relied, however, on section 5.01(a)’s written con-
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2  See Akorn Inc. v. Fresenius Kabi AG et al., 2018 WL 642 7137, at *1 (Del. Dec. 7, 2018) (affirming judgment that MAE provision was 
triggered, and declining to reach other grounds for lower court’s decision.) 

3 See also 3M Co. v. Neology, Inc., 2019 WL 27114832, at *12 (Del. Ch. June 28, 2019) (denying motion to dismiss breach of “ordi-
nary course” covenant claim where buyer alleged seller failed to maintain critical permit); Novipax Holdings LLC v. Sealed Air Corp., 
2017 WL 5713307, at *15 (Del. Super. Nov. 28, 2017) (denying motion to dismiss breach of “ordinary course” covenant claim in 
asset purchase agreement where buyer alleged seller had sought “to migrate” customers of sold assets to products of retained 
business); Osram Sylvania Inc. v. Townsend Ventures, LLC, 2013 WL 6199554 at * (Del. Ch. Nov. 19, 2013) (denying motion to dismiss 
breach of “ordinary course” covenant claim where seller had allegedly manipulated subsidiary’s financial results by shipping excess 
product and holding payment invoices).
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sent requirement, which L Brands apparently 
never sought and Sycamore never provided.  
Although the reasonableness of withholding (or 
conditioning) consent is a factual determina-
tion, a legitimate business purpose is required.4  
A court of equity may not have been receptive 
to a proffered business purpose of simply back-
ing out of the transaction or renegotiating its 
terms.  Moreover, L Brands would have had at 
least a colorable argument that Sycamore was 
estopped from relying on the written consent 
provision.  Delaware law recognizes the con-
cept of “quasi-estoppel” which applies “when 
it would be unconscionable to allow a person 
to maintain a position inconsistent with one to 
which he acquiesced, or from which he accepted 
a benefit.  To constitute this sort of estoppel 
the act of the party against whom the estoppel 
is sought must have gained some advantage 
for himself or produced some disadvantage to 
another.”5   L Brands would have had a poten-
tially appealing argument that after giving L 
Brands the reasonable impression in March that 
it consented to L Brand’s planned pandemic-
related actions—thereby taking advantage of L 
Brands’ potentially business-saving measures—
it was unconscionable for Sycamore to use the 
written-consent provision to second-guess those 
measures and renegotiate the deal.  

L Brands might also have argued that, under 
section 5.01(a), it did not need Sycamore’s con-
sent for actions “required by Applicable Law or 
any Governmental Authority.”  (See L Brands 
Compl. ¶ 57.)  But that would have been a more 
difficult argument for L Brands because we are 
unaware of any law or government edict that 
“required” L Brands to furlough employees, 
cut executive compensation, reduce new mer-
chandise receipts, or withhold rent.  Although 
L Brands might have argued that the Applicable 
Law/Governmental Authority exception should 
be read to include all actions that are necessary 
corollaries to complying with laws and govern-
ment orders, it is unclear whether this argument 
would cover the actions L Brands took in juris-
dictions that did not require retail businesses 
to close.  L Brands might have argued that the 
unexcused conduct was immaterial and, thus, 
not an actionable deviation from the ordinary 
course of business—but unlike other “ordinary 
course” covenants (for example, in Akorn), sec-

tion 5.01(a) did not have a materiality qualifica-
tion.

L Brands could have avoided the “ordinary 
course” issue entirely by negotiating an excep-
tion to section 5.01(a) and the other interim 
operating covenants for situations where cer-
tain specified company-extrinsic events (such 
as a pandemic) render it impossible or impru-
dent to conduct business “in the ordinary course 
consistent with past practices.”  Having pre-
cluded Sycamore from relying on the pandemic 
to declare an MAE with respect to Victoria’s 
Secret’s business operations, L Brands could 
have included essentially the inverse of the MAE 
carve-out for pandemics—a provision expressly 
carving out of L Brands’ “ordinary course” obli-
gation pandemic-related measures.

MAE.  Sycamore’s MAE claim was essentially 
duplicative of its section 5.01(a) covenant claim.  
Relying on the portion of the MAE definition 
that was not subject to the pandemic exclusion, 
Sycamore argued that there had been an MAE 
because the pandemic rendered L Brands unable 
to comply with the “ordinary course” covenant.  
(Sycamore Compl. ¶ 26.)  While it may seem odd 
that an occurrence the parties agreed would not 
be an MAE if it affected Victoria’s Secret’s “finan-
cial condition [or] business” could nonetheless 
be an MAE if it prevented L Brands from satisfy-
ing closing conditions, the court in Cooper Tire 
& Rubber Co. accepted a similar argument.  The 
merger agreement there had essentially the same 
two-clause MAE definition.  Cooper argued that 
having excluded certain events’ effects from the 
business-operations MAE clause, “it is implau-
sible to think that the Merger Agreement would 
construe those very same circumstances as pre-
venting a closing due to alleged non-compliance 
with [the “ordinary course” covenant].”  Id., 2014 
WL 5654305, at *19.  The court disagreed, holding 
that “a rational business purpose is evident in 
the parties' drafting of the definition of Material 
Adverse Effect. . . . [The] logical operation of the 
definition of Material Adverse Effect shifts the 
risk of any carved-out event onto [the buyer], 
unless that event prevents [the seller] from com-
plying with its obligations under the Merger 
Agreement; the parties agreed not to excuse 
[the seller] for any such breach.”  Id.  That said, 
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4  Union Oil Co. of California v. Mobil Pipeline Co., 2006 WL 3770834, at *11 (Del. Ch. Dec. 15, 2006) (“a party may prop-
erly withhold consent to a transaction when the decision is made for a legit imate business purpose”; 
Commonwealth Assoc . v. Providence Health Care , Inc . , 1993 WL 432779, at *7 (Del. Ch. Oct. 23, 1993) (same). 

5 RBC Cap. Mkts., LLC v. Jervis, 129 A.3d 816, 873 (Del. 2015) (internal quotation marks and citation omitted); Vintage Rodeo Parent, 
LLC v. Rent-A-Center, Inc., 2019 WL 1223026, at *24 (Del. Ch. Mar. 14, 2019). 
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Sycamore’s MAE argument amounted essen-
tially to an attempt to bootstrap its other contract 
arguments, because establishing the MAE would 
have required Sycamore to show either that L 
Brands had breached some other Transaction 
Agreement provision, such as the “ordinary 
course” covenant, or that a closing condition had 
failed because certain L Brands representations 
and warranties would not be true and correct as 
of the closing.  

Representations and Warranties.  Sycamore’s 
claim that L Brands would have been unable to 
reaffirm certain representations and warranties 
at closing (thereby excusing Sycamore’s obliga-
tion to close), for the most part, simply repack-
aged its breach of covenant and MAE claims.  
Its allegations that L Brands breached sections 
3.09(a), 3.09(b), and 3.10 all turned on whether 
L Brands’ pandemic-related actions were out-
side the ordinary course, and the allegation 
that L Brands breached section 3.09(c) mirrored 
Sycamore’s section 5.01(b) claim.  (Sycamore 
Compl. ¶¶ 40–45; TA §§ 3.09(a)–(c), 3.10.)  

Sycamore might have had a better argument 
that L Brands breached sections 3.11(b) and 
3.14(a)—relating to material contracts and leases, 
respectively—by allegedly failing to pay April 
2020 rent.  Those alleged breaches would argu-
ably have constituted a failure of a condition 
to Sycamore’s obligation to close under section 
8.02(b)(iii), which would have been grounds for 
termination under section 10.01(b).  Sycamore 
could waive compliance with conditions to clos-
ing (see TA §§ 8.02, 10.01(b)), but that waiver had 
to be in writing.  Thus, there would have been 
an issue as to whether Sycamore agreed with L 
Brands’ alleged decision to withhold April rent 
and whether it could enforce the written waiver 
requirement.

CONSIDERATIONS FOR FUTURE M&A 
DISPUTES

The issues raised in the Sycamore-L Brands 
dispute are likely to recur in the numerous deal-
related disputes that will inevitably arise in the 
COVID-19 pandemic’s wake, requiring courts to 
grapple with what constitutes “ordinary course” 
or an “MAE” during a global economic crisis.  As 
is true for much M&A litigation, these disputes 
will largely turn on two key sets of factors.  First, 
the transaction agreement’s terms, including 
whether the parties’ obligations are subject to 

“commercially reasonable efforts” or material-
ity qualifiers, or whether the agreement has a 
two-clause MAE definition like the Sycamore-L 
Brands agreement.  Second, the equities, includ-
ing whether one party appears to be using the 
pandemic to take unfair advantage of the other, 
whether the parties’ respective responses are 
deemed reasonable, fair, and transparent, and the 
extent to which each side appeared to be reserv-
ing or waiving contract rights.  The Sycamore-L 
Brands dispute also highlights the potential pit-
falls of parties relying on standard MAE provi-
sions or generic interim operating covenants.  
Parties would be better served by drafting clos-
ing conditions and interim operating covenants 
that specifically address seller obligations and 
buyer rights during exigent circumstances, like a 
pandemic or other health or economic crisis.  

MA
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Building relationships and meeting with deal-
makers are essential activities for mergers and 
acquisitions dealmakers. For the most part, deal-
makers spend a large portion of their time con-
ducting one-on-one meetings across different 
cities, attending conferences, dining out, and 
engaging in bonding activities. So now you are 
quarantined, and face-to-face meetings are out 
of the question. How can we build the trust and 
confidence to do a deal without meeting in per-
son?

For years, many people in a variety of indus-
tries, job functions, and levels have been work-
ing from home due to technological innovations 
that make remote work possible. Then, in 2013, 
working from home became a lightning rod of 
controversy when Yahoo! CEO Melissa Mayer 
decreed that remote workers would have to 
be in the office working side-by-side to deliver 
the best communication and collaboration.  She 
stated in her memo to all employees that “the 
best decisions and insights come from hallway 
and cafeteria discussions, meeting new people, 
and impromptu team meetings.”

When the COVID-19 global pandemic hit the 
United States in 2020, Silicon Valley and Seattle 
giants—Facebook, Microsoft, Apple, Twitter—
were the first to send their employees home. 
Now, with the pandemic still raging, these same 
tech giants may be among the last to return them 
to the office. Some of their employees might 
never go back.  

The majority of technology companies are 
following the “work from home” trend because 
of the clear social distancing benefits it has to 
offer. There is an expectation that this new shift 
may signal a bigger switch to remote work even 
after the crisis is over.  Indeed, Mark Zuckerberg, 
CEO of Facebook, announced in May 2020 that 

he expected that half of his company’s work-
ers would be “remote” by 2030, and that their 
paychecks would be adjusted according to their 
location.

With all the comforts of home surrounding 
us when we work from our houses and apart-
ments, one would assume employers would see 
a decline in productivity. However, the opposite 
is true. Employees are more productive while 
working at home, and companies that commit to 
remote work for their teams could have substan-
tial cost savings on real estate while having more 
engaged and productive staff.  

In fact, according to a study in 2019 by 
Airtasker, employees that worked remotely 
work 1.4 days more per month than office-based 
counterparts, resulting in more than three addi-
tional weeks of work per year. Meanwhile, 29 
percent of remote employees said they struggle 
with work-life balance, and 31 percent said they 
have needed to take a day off for their mental 
health. Juggling the competing priorities that a 
workplace demands, and striking a balance or 
drawing boundaries in work and home life, are 
increasingly challenging. In some areas of the 
tech world, the phrase “dynamic workplace” is 
being introduced as a way to describe your home 
as a place to both learn (home schooling, remote 
learning), work, share (with coworkers and fam-
ily members) and collaborate, extensively.

Whether the long-term effects of the corona-
virus on the market for office space is contro-
versial, with some predicting that companies 
will lease less space, with others citing “social 
distancing” rules to predict that companies will 
lease larger spaces that allow for people to work 
in safer distances. 

In the mergers and acquisitions market, meet-
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ing with other dealmakers and building relation-
ships are integral to getting the job done. Most 
people in business development roles tend to 
spend a lot of their time on the road, conduct-
ing face-to-face meetings, attending conferences 
and events, going out for meals, and engaging 
activities, like playing tennis or going to a ball 
game. So, now with our new reality of work-
ing in solitude from our homes, will corporate 
development and business unit leaders execute 
mergers and acquisitions deals despite the lack 
of physical connection?  

The answer is, “Yes.” It could also cause more 
corporate partnerships to form, and new technol-
ogy and innovations to be created and adopted.  
It is clear that M&A deals have continued and 
will continue during and after the pandemic. 
Their character may change as buyers look for 
businesses that can tap into the new normal 
of social distancing with a significant focus on 
e-commerce and remote work.

One technology company,  Palo  Alto 
Networks, has, in fact, doubled down on 
SD-WAN with its recent $420 million acquisi-
tion of CloudGenix, whose cloud-based technol-
ogy can streamline the onboarding of remote 
branches and retail stores onto the company’s 
secure access service edge (SASE) platform.

“Once the pandemic slows, we may see a per-
manent change in how organizations think about 
remote workforces. As applications move from 
corporate data centers to the cloud, users need 
secure access from anywhere, whether that’s 
the headquarters or elsewhere,” said Palo Alto 
Network Chairman & CEO Nikesh Arora.

Arora and Palo Alto Network’s Chief Product 
Officer Lee Klarich spoke with Wall Street ana-
lysts recently about how the company deter-
mined that CloudGenix would be a good fit, 
what opportunities the acquisition will create 
for service providers, and why they decided to 
make the deal despite the negative economic 
impacts of the coronavirus pandemic. Palo 
Alto Networks had been in conversations and 
evaluating the SD-WAN market long before the 
coronavirus outbreak, and they had examined 
every player in the SD-WAN market. The reality 
was that the company wanted to maximize the 
integration benefits, and Arora said purchasing 
CloudGenix provided Palo Alto Networks with 
an obvious integration path.

In terms of timing, Arora felt doing the 
CloudGenix deal sooner rather than later would 

be the best decision to allow the teams to fuse, 
align, and integrate the products. Additionally, 
from a workforce standpoint, according to 
Arora, the Prisma Access team had just come off 
a big release while CloudGenix was attempting 
to figure out how to integrate LTE and 5G into 
its boxes. 

“Better sooner than later, if you’re going to 
deliver an integrated product,” he said, “We 
think this is the time where the market will shake 
out winners and losers.” 

With the COVID-19 pandemic, the challenges 
of doing M&A deals remotely are numerous:

• Lack of ability to obtain or review original 
documents 

• Walking the land and visiting sites becomes 
impossible

• Meeting people face-to-face is not possible
• The risk of unscrupulous third parties taking 

advantage of the pandemic to cut corners, or 
worse, commit fraud

It’s a challenging environment we are in—and 
it is going to last awhile. Yet deals are still get-
ting done. So what are some things you can do to 
help boost your odds of success?

To effectively operate an M&A program in 
this environment, the appropriate response to 
the circumstances is paramount, and companies 
should:

• monitor regulatory pronouncements rel-
evant to your industry and to a potential deal

• monitor compliance policies, and where 
lacking, adopt protocols to
• Sensibly execute and store documents 

digitally
• Enable socially distanced in-person visits 

with staff or onsite with local staff where 
possible

• Replace face-to-face meetings with secure 
virtual meetings whenever and wherever 
possible

• Prevent fraud and ensure safety
• proactively communicate with regulators 

in advance to ensure there is a clear under-
standing of how to comply with regulations 
in light of the pandemic

As we all know, the best-prepared plans 
always have to meet reality in the face, and 
every potential scenario can not be anticipated 
in advance.  As a result, following are 5 tips for 
doing deals remotely:

• Be human, be understanding of evolving cir-
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cumstances, and be ready to adapt to change
• When something is not verifiable, listen, and 

ask more questions, develop policies if not in 
place yet

• Consider whether a change is temporary or 
permanent, and if temporary, when it can be 
evaluated

• Leverage existing collaboration tools and 
introduce new ones to promote remote work 
environment

• Don’t penalize or stigmatize organizations 
for adapting and working to figure things 
out

Whether working remotely or in the office, 
it is important to remember the 10 golden rules 
that transcend time and circumstances:

• Address real due diligence issues as early as 
possible 

• Convene video calls with senior leaders to 
get buy-in and talk through any issues

• Develop a game plan or strategy to attack 
known issues

• Use checklists and leverage project manage-
ment tools

• Prepare for anything and know the deal 
breakers and be intellectually honest

• Encourage full investment from the relevant 
parties, and hold them accountable

• Don’t lose sight of the forest for the trees

• Engage with qualified advisors and counsel 
for assistance

• Enlist additional experts where needed to 
plug holes and fill gaps

• Prepare to and carefully navigate the politics

Some of the best deals have been done in 
times of crisis. Even in the era of coronavirus 
and with social distancing (with a healthy dose 
of optimism, positivity and creativity), deals can 
be identified, marketed, structured and financed 
smartly, so that you can preserve valuation, not 
lose market momentum, and execute in a timely 
manner

Louis Lehot is the founder of L2 Counsel, P.C.  
Mr. Lehot is a corporate, securities and M&A lawyer, 
and he helps his clients, whether they be public or 
private companies, financial sponsors, venture capi-
talists, investors or investment banks, in buying and 
selling companies. He is formerly the co-managing 
partner of DLA Piper’s Silicon Valley office and co-
chair of its leading venture capital and emerging 
growth company team.  

L2 Counsel, P.C. is an elite boutique law firm 
based in Silicon Valley designed to serve entrepre-
neurs, innovative companies and investors with 
sound legal strategies and solutions.  
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John Pecman is a senior advisor in the antitrust/
competition & marketing group of leading Canadian 
law firm Fasken. Mr. Pecman spent many years as a 
competition enforcement official in Canada, including 
a five-year term as Commissioner of the Competition 
Bureau of Canada. 

The economist John Maynard Keynes 
famously noted that “[the] long run is a mis-
leading guide to current affairs [because in] the 
long run we are all dead”. Perhaps not the most 
sensitive metaphor in the midst of the COVID-19 
pandemic, yet it effectively makes the point that 
the short run guides many policy considerations. 

The short answer to the question of whether 
antitrust laws really matter during and after the 
pandemic is a qualified yes.  Why and what is 
the qualification?  Antitrust enforcers say they 
need to remain vigilant to protect consumers 
during this economic downturn with concerns 
ranging from price gouging and price fixing to 
anti-competitive mergers and abuses of market 
power.  Does the strict enforcement of competi-
tion laws stimulate a quick economic recovery, 
or should enforcers take a more flexible, macro-
economic approach to help governments address 
the crisis?

Do Antitrust Laws Really 
Matter During a Crisis?

By John Pecman
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The virtues of effective competition in free 
and well-functioning markets have been praised 
enthusiastically by economists.  Benefits of 
enhanced efficiency, the provision of better prod-
ucts to final consumers, greater innovation, lower 
prices and improved international competitive-
ness are attributed to unfettered competition by 
trust busters around the world. However, when 
the workings of open markets are interrupted, 
distorted or just fail as a result of a deep economic 
crisis, should we continue listening to the preach-
ers of competition who contend that continued 
competition agency enforcement will be “vital to 
manage the impacts of the crisis and create the 
best environment for economic recovery”?

Unlike the response to the 2008 financial crisis 
where it was business as usual at the competi-
tion authorities, during this crisis, the enforcers 
in many jurisdictions have somewhat loosened 
their application of the rules to enable competi-
tors to cooperate temporarily to alleviate short-
ages and to ensure the continuity of supply of 
essential goods and services caused by the pan-
demic.  These crises driven arrangements permit 
a rapid and efficient response to supply disrup-
tions through joint action by competitors.  The 
temporary rule relaxation by the agencies does 
not apply to hard-core cartel conduct such as 
price fixing, setting production quantities or allo-
cating markets nor to non-essential goods and 
services.

In markets where supply chains are dis-
rupted and there has been an unexpectedly high 
demand for life saving products and services, the 
agencies correctly have let down their guard to 
protect the health and safety of the public.  Can 
accommodation not be made by the agencies to 
support ailing non-essential businesses which 
have also been infected by the virus? Many firms 
in the travel, tourism, entertainment and hos-
pitality sectors to name a few have been dev-
astated by government imposed lockdowns to 
combat the pandemic.  Although governments 
are throwing out lifelines to many businesses in 
the form of loans and employee financial sup-
port, there simply is not enough government 
funding to flatten the curve for the expected 
wave of bankruptcies.  These hard-hit sectors 
will be replete with excess capacity resulting 
from declining and stagnant demand.  Markets 
typically respond to these conditions through 
much needed consolidation or collaboration. In 
the alternative, companies will just go bankrupt. 

Each potential outcome will result in a rise in 
corporate concentration. The current economic 
recession will put pressure on competition agen-
cies who will need to act quickly in response to 
the flood of rescue mergers coming down the 
pike and to consider whether their traditional 
approach to reviewing mergers involving failing 
firms is the right one.  There will be calls from 
politicians, business groups and experts for more 
flexible approaches to failing firm claims to aid 
with the economic recovery as competition agen-
cies have rarely accepted failing firm arguments 
in the past.

Similarly, there will be requests from govern-
ments to allow the formation of recession cartels 
by distressed firms as a temporary measure to 
weather the economic storm.  The rationale to 
allow recession cartels would be no different 
from the lowering of the failing firm standard in 
merger review, namely to facilitate the reduction 
of excess capacity, assist with the rationalization 
of input shortages, mitigate unemployment, sta-
bilize prices and for the protection of domestic 
firms from predatory international competition 
(e.g. state owned enterprises).  In many juris-
dictions, including Canada, absent legislative 
changes, competition authorities would likely 
resist a further softening of antitrust enforce-
ment by way of accommodating a surgical and 
temporary easing of merger review scrutiny and 
permitting the formation of recession cartels in 
the public interest for a rapid economic recovery. 

Recently, the Canadian Bar Association, 
Competition Law Section, wrote a letter to the 
Minister of Innovation, Science and Industry , 
the Minister responsible for Canadian competi-
tion law and policy, requesting that he exempt 
certain competitor collaborations and mergers 
from the application of the Competition Act on 
public interest grounds to resolve COVID-19 
related supply issues.  

Adhering strictly to competition principles 
developed for when the economy is function-
ing normally seems to be misguided in circum-
stances where supply and demand is deeply 
disrupted, and market forces have been distorted 
by government subsidies and bailouts around 
the world.

An infected “invisible hand” cannot produce 
competitive prices, and certainly not in severely 
distressed markets, calling into question the 
usefulness of strictly applying antitrust laws to 
help with the survival of business.  The deci-
sion to step aside or alter traditional antitrust 
enforcement in troubled markets makes sense 
from a policy perspective where the country is 
grappling with the more important problems of 
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product shortages, business liquidity and unem-
ployment, all of which need to be addressed 
by governments in the short term. The emer-
gency medicine of financial support to busi-
ness from government is being injected into the 
market to help affected firms from dying.  Dr. 
Frederic Jenny, Chair of the OECD Competition 
Committee, predicts a conflict between govern-
ment subsidization of entire sectors to stimulate 
the economy in the short run and the retention of 
competition law enforcement which assumes, at 
its core, that markets are in stable equilibrium at 
or near full employment. 

As noted by U.S. economist Carl Shapiro,  
“[a]ntitrust analysis must always reflect market 
realities, including financial distress at the indus-
try and/or firm level.” For those antitrust experts 
and policy makers that support a total welfare 
approach to analysis, the loosening of restric-
tions on rescue mergers and depression cartels 
could only be permitted where the efficiencies 
generated from, for example, the reduction of 

excess capacity in a depressed sector, outweighs 
the harm from the collaboration and consolida-
tion by rivals.  This form of efficiency defence is 
currently a prominent feature of Canada’s anti-
trust merger review process. 

Following the 2008 financial crisis, there were 
a number of questions being asked at that time 
about the role played by global trade and compe-
tition policy as well as the efficacy of competition 
law during a severe economic depression.  As 
these questions resurface during the economic 
shock wave from the COVID-19 crisis, antitrust 
authorities will need to take a harder look at 
how they can better adapt their enforcement 
approach, while governments will need to con-
sider how their economic policies can best be 
adapted to help with the recovery from this eco-
nomic tsunami. So….to answer the question do 
antitrust laws really matter?  Certainly….in the 
long run, and hopefully before we are dead, but 
for now they need to be flexible.

MA

Any company in a distressed scenario faces 
challenges, but this is especially true in the mort-
gage industry as residential mortgage loan origi-
nators and servicers grapple with competing 
regulatory, licensing and bankruptcy law consid-
erations. As forbearance requests rise as a result 
of the COVID-19 pandemic, so do liquidity chal-
lenges for residential mortgage loan servicers.

Given these challenges, market participants 
may be interested in pursuing distressed trans-
action opportunities—in particular, through 
Section 363 asset sales.  

General Structure of a 363 Transaction
Section 363 transactions (named for the rel-

evant part of Chapter 11 of the Bankruptcy Code) 
are sales of assets outside the debtor’s (i.e., the 
seller’s) ordinary course of business that are con-
ducted as part of an in-court bankruptcy pro-
ceeding. Because Section 363 transactions are 
done within the confines of federal bankruptcy 
laws, they have many unique features that a 
buyer should consider.  

In Section 363 transactions, assets are typically 
sold “free and clear” of liens, claims, encum-
brances and other liabilities, generally offering 
a buyer the opportunity to acquire assets with 
clean title (supported by a bankruptcy court 
order). This will expressly include any security 

US Mortgage Originators 
and Servicers
Key Considerations for Distressed 
Mortgage M&A Transactions?

By Mayer Brown partners Elizabeth Raymond, Lauren Pryor, Laurence Platt, Susannah Schmid; 
Tom Kiriakos, and Michael Serafini
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interests and liens by any lenders on the pur-
chased assets, the holders of any such liens being 
compelled to look solely to the proceeds of the 
sale for any satisfaction of their claims. In addi-
tion, buyers may have the ability to “cherry pick 
as” sets, including, for example, with respect 
to mortgage servicing rights, and will typically 
have greater flexibility in not acquiring contracts 
that are burdensome or not economically attrac-
tive.  

Buyers should note that, because buyers take 
the assets free and clear, sellers will usually take 
the position that the assets are being sold “as 
is” and will provide limited representations and 
warranties that do not survive the closing or 
that, as a practical matter, do not otherwise have 
a real or significant source of payment support-
ing them. Buyers, thus, often have limited post-
closing recourse against sellers for any unantici-
pated liabilities related to the assets.  

One exception is important to note. Section 
363(o) of the Bankruptcy Code provides that any 
person purchasing under Section 363 any interest 
in a consumer credit transaction that is subject 
to the Truth-in-Lending Act or any interest in a 
consumer credit contract remains subject to all 
claims and defenses related to such consumer 
credit transaction or such consumer credit con-
tract, to the same extent as such person would 
be subject to such claims and defenses of the 
consumer had such interest been purchased not 
in a Section 363 sale.  

In addition, there are several unique proce-
dural challenges that a putative buyer should 
consider with its counsel in any Section 363 
transaction, including as a result of the open sale 
process subject to delineated sale procedures that 
usually occurs.  

Mortgage Loan Warehouse Financing
Non-bank financial companies typically 

finance mortgage originations and acquisitions 
through a repurchase agreement, whereby the 
nonbank entity transfers the mortgage loan to 
a banking institution in exchange for cash with 
an obligation to repurchase the mortgage loan 
at a date certain. While these arrangements are 
accounted for as loans for tax and accounting 
purposes, they are treated as sales for commer-
cial law purposes. So long as the agreements 
meet the definition of a “repurchase agreement” 
under the Bankruptcy Code, they are afforded 
protected contract status under the Bankruptcy 

Code. This means that, among other protections, 
the buyer of such mortgage loans pursuant to a 
repurchase agreement would not be subject to 
the “automatic stay” if the seller were to become 
insolvent.

A key feature in many of these repurchase 
agreements is daily mark-to-market valuations 
of the mortgage loans by the banks and the abil-
ity of such banks to issue margin calls if the 
value drops below the purchase price. A market-
wide disruption event, such as the market shock 
resulting from the COVID-19 pandemic, may 
depress the value of mortgage loans on the books 
of lenders. Non-bank entities are then forced to 
come out of pocket within one to two business 
days to satisfy these margin calls across a large 
portfolio of assets. This can create a huge liquid-
ity crunch for these non-bank entities which, if 
not met, can create facility-level defaults with 
the potential to bankrupt the non-bank entity. 
Presently, many non-bank entities are looking 
to restructure these warehouse lines to be non-
mark-to-market but, as one might expect, the 
cost for warehouse facilities without mark-to-
market pricing is much  higher.     

        
Mortgage Servicing Rights

Buyers considering a transaction involving 
the purchase and financing of mortgage servic-
ing rights (“MSRs”) should appreciate the com-
plexity and volatility of this type of asset, espe-
cially in a distressed scenario. MSRs are contrac-
tually created rights to service mortgage loans 
that can be owned and accounted for separately 
from the mortgage loans themselves. Fannie Mae 
and Freddie Mac (or the “GSEs”) and Ginnie 
Mae, as counterparties to applicable servicing 
agreements, generally have the right to transfer 
servicing from a debtor to a more capable ser-
vicing platform if such party believes that the 
debtor is not capable of satisfying its obligations 
as servicer under the servicing agreement.    

For Ginnie Mae transactions, this is the case 
even after the servicer becomes a bankruptcy 
debtor. General Bankruptcy Code provisions 
impose an automatic stay against taking action 
to terminate a servicing agreement that render 
any bankruptcy/financial condition termina-
tion events ineffective, and that permit a debtor 
to assume or assume and assign an advanta-
geous servicing agreement. But there is a federal 
statute, 12 U.S.C. § 1721(g)(1), that expressly 
overrides those provisions in favor of Ginnie 
Mae by expressly authorizing Ginnie Mae to 
immediately terminate and move servicing in 
such a situation if it so chooses. While there is 
no similar federal statute favouring the GSEs, as 
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a practical matter, each GSE is likely to have a 
significant voice regarding the continued servic-
ing of mortgage loans owned by them, includ-
ing after the commencement of a servicer bank-
ruptcy, particularly where the proposed buyer is 
not already approved as a servicer by such GSE. 
As a result, a buyer must be prepared to have an 
open dialogue with the applicable GSE and be in 
a position to readily take over servicing as part of 
its acquisition of the MSRs.  

In addition, the value of an MSR is quite vola-
tile. It is highly correlated to interest rates and 
default rates because it is based on the servicing 
revenue less expenses related to such loan and 
adjusted for estimated prepayment speeds and 
delinquency rates. This volatility presents com-
plexities when trying to finance the asset. The 
key to detangling these complexities is under-
standing any rights and requirements the owner 
of the actual mortgage loan may have in connec-
tion with financing of the related MSR.   

For loans owned by private entities and trusts 
(as for agency loans), the contract that created 
the servicing right will also detail servicing obli-
gations and servicing fees of and for the MSR 
owner. Because these private entity contracts 
are bespoke, it can be a complex undertaking 
to provide a valuation of the MSR. In addition, 
many of these agreements will prohibit a transfer 
of the MSR without the consent of the mortgage 
loan owner and satisfaction of certain other con-
ditions.  While this consent usually can be over-
ridden in a bankruptcy of the servicer under 
general Bankruptcy Code provisions that vitiate 
such anti-assignment clauses, the debtor ser-
vicer would nonetheless still have to satisfy the 
Bankruptcy Code requirements for the assump-
tion or the assumption and assignment of the 
servicing agreement. For a party lending against 
MSRs, this consent right of the mortgage loan 
owner to a transfer of the MSR can create a sig-
nificant hurdle to foreclosing on the MSR if there 
is a default under the underlying credit agree-
ment.  

With respect to agency loans, the MSR-secured 
creditor and the servicer are required to execute 
an acknowledgement agreement with the related 
agency, whereby such creditor will acknowledge 
that such agency has specific rights vis-à-vis 
the mortgage loans and MSR financing facility. 
While the acknowledgement agreements for each 
agency contain nuanced and disparate require-
ments and rights, as a general matter, under 
each of these acknowledgment agreements the 
secured creditor agrees to adhere to certain pro-
cedures following a default under its agreement 
and agrees to limitations regarding its rights to 

transfer servicing following such a default.  
In addition, under each acknowledgement 

agreement, the MSR-secured creditor agrees that 
following a default under an agency agreement, 
the applicable agency has the right to terminate 
the applicable MSR-secured lien. In the case of 
the GSEs this right will be subject to any con-
tractual obligations such GSE may have to pay 
to the creditor any excess sales proceeds related 
to a subsequent sale of the MSRs to a successor 
servicer, and the GSEs may permit at their discre-
tion such creditor (or some other party accept-
able to such agency) to assume the related servic-
ing obligations. With respect to Ginnie Mae, in 
the sole case of a payment default under a Ginnie 
Mae agreement, the secured creditor is given the 
right to cure such default within one business 
day.  Finally, the secured party under any agency 
acknowledgement agreement agrees to fairly 
broad indemnity obligations with respect to the 
related agency. Because of the volatility of the 
MSR valuation and these agency limitations, the 
advance rates for credits secured by MSRs tend 
to have higher haircuts and can be somewhat 
challenging to finance.  

Servicing Advances 
Similar to MSRs, to understand the issues that 

arise with servicing advances, buyers should 
first understand the interests of the mortgage 
loan holder/investor. Are the loans held in a 
private label securitization or are they part of an 
agency security?  

In private, non-agency transactions, each ser-
vicing agreement will detail whether servicers 
must make advances related to principal, inter-
est, taxes, insurance or corporate advances, or 
some combination of these. It will also specify 
in more or less detail the parameters surround-
ing when a servicer can seek reimbursement and 
the servicer’s ability to obtain financing for the 
capital outlay related to the advance receivables. 
Having a basic sense of what specific advanc-
ing obligations exist and how quickly those 
advances can be reimbursed will help to provide 
metrics for the capital outlay needed to fulfil 
these obligations.

For loans held by trusts related to agency 
bonds, the risks can be more easily quantified 
because each agency has its own uniform set of 
rules and guidelines. In Fannie Mae and Freddie 
Mac-related securitizations, Fannie Mae obligates 
servicers to fund principal and interest (“P&I”) 
advances until the loan is re-characterized as 
delinquent and more generally to fund taxes and 
insurance (“T&I”) and corporate advances. For 
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Freddie Mac, principal payments do not need 
to be advanced but all other forms of advanc-
ing are required. Reimbursements for these 
advances will come from Fannie Mae or Freddie 
Mac, respectively, although the timeframes 
for these reimbursements will vary by agency 
and advance type. For loans held by trusts in 
Ginnie Mae-insured securitizations, P&I, T&I 
and corporate advances need to be advanced 
until the loan is bought out of the securitization. 
Reimbursements for these advances primarily 
comes from agency mortgage insurance or guar-
anty claims proceeds or liquidation proceeds, not 
from Ginnie Mae, and the timing for the remit-
tance of those proceeds similarly varies based on 
advance type and source of repayment. 

For GSE loans, the servicer and related credi-
tor providing the financing of the advance 
receivables must obtain consent through either a 
consent agreement (with respect to Freddie Mac) 
or an acknowledgement agreement (with respect 
to Fannie Mae). Furthermore, Fannie Mae and 
Freddie Mac will recognize the rights to advance 
receivables as severable from the MSR and the 
rights of servicers to be reimbursed for those 
advances. They also will recognize the rights of 
secured parties to those advance receivables.   

While Ginnie Mae will also require a secured 
creditor to execute an acknowledgement agree-
ment, Ginnie Mae treats advances differently. 
Until recently, Ginnie Mae would not recog-
nize the advance receivable as distinct from the 
MSR. While Ginnie Mae will now recognize the 
advance receivable, Ginnie Mae will not recog-
nize the rights of more than one secured party to 
the MSR and advance receivable on an aggregate 
level. In order to efficiently and more broadly 
finance these assets, a complex securitization 
structure is required pursuant to which the 
owner of the aggregated MSRs (which includes 
the advance receivables) issues participation cer-
tificates representing the beneficial interest in 
certain components of its MSRs (including the 
advance receivable income stream). Ginnie Mae 
also will not recognize a secured party’s right to 
the receivables post-termination of the servicer. 
If Ginnie Mae terminates the servicer, unless 
the cause for termination is due to a payment 
default that the secured party cures within one 
business day, the security interest of the secured 
party is terminated. Practically speaking, this 
means that any capital lent against Ginnie Mae 
servicing advances (or the MSR more gener-

ally), while technically recoverable from several 
sources other than the servicer, is inextricably 
linked to the performance and creditworthiness 
of the servicer.

The distinction in treatment results in more 
available and favourable financing for GSE 
advance lines than those for Ginnie Mae.  

  
Treatment of Servicing Agreements in 
Bankruptcy

Buyers should be aware that a debtor seller’s 
servicing agreements would likely be treated 
as executory contracts within the meaning of 
Section 365 of the Bankruptcy Code. Buyers will 
need to identify which servicing agreements are 
profitable and should be included in the pur-
chased assets and which are not profitable and 
thus should be excluded from the purchase. For 
those to be included, the Bankruptcy Code provi-
sions governing the assumption and assignment 
of executory contracts, including the require-
ments that monetary defaults be cured and the 
assignor provides "adequate assurances" of its 
ability to perform going forward, would have 
to be satisfied. This may be a challenge for pri-
vate equity and hedge fund buyers that do not 
yet have a servicing platform.  Also, how these 
assumption/assignment costs will be allocated 
in a transaction—will they be borne by the bank-
rupt seller or by buyer in addition to the stated 
purchase price—will be a subject of negotiation 
in a transaction. Note the general rule is that 
an assignee is bound by the provisions of the 
assumed servicing agreement as it is written and, 
absent the consent of (or the lack of an affirma-
tive objection by) the counterparty to the servic-
ing agreement, buyers cannot impose modifica-
tions to those provisions.  

State Licensing
Asset sales in the mortgage space typically 

involve acquisitions of a seller’s branch offices, 
including transfers of mortgage loan officers and 
branch managers and pipeline loan assets. When 
a buyer considers a branch office acquisition, 
an initial diligence question should be whether 
buyer has the requisite entity-level state licensing 
approvals to operate the branch offices consis-
tent with buyer’s business plan. If buyer needs 
to obtain new entity level licenses, the license 
application process could delay closing.  In the 
alternative, buyer may opt not to originate loans 
post-closing in certain states while the related 
license applications are pending, but decreased 
origination volume could have an adverse  effect 
on revenue, not to mention an increased risk of 
losing high-producing mortgage loan origina-
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tors (“MLOs”) if they are unable to originate as 
expected in the impacted states. 

State regulatory authorities also license spe-
cific branch offices. In a branch office acquisi-
tion, seller and buyer will seek consent from the 
state licensing authorities to transfer authority 
to buyer at closing. In addition, the GSEs and 
Ginnie Mae require 30–75 days’ notice of branch 
office acquisitions. These approval and notice 
requirements should inform identifying a target 
closing date. Federal and state agencies may 
be prepared to accommodate a shorter notice 
period, and any putative buyer should be pre-
pared to be proactive in engaging with these 
agencies.  

If substantially all employees will transition 
to buyer at closing, a transition services agree-
ment may be necessary to assist seller to close the 
remaining loan pipeline after closing, but  cer-
tain employees must remain with seller until the 
pipeline is fully closed in accordance with certain 
agency licensing requirements. In order to trans-
fer the loan pipeline to buyer at closing, the par-
ties must consider notice filings to HUD, VA and 
USDA to transfer loans in process, authorized 
personnel, and principal/agent relationships.   

Rebranding and changes to dba names pose 
another challenge. The buyer will be required to 
register the various dba names under which the 
branch offices operate with each state secretary 
of state office, which may not approve the name 
for use by buyer until the name has been sur-
rendered by seller. This creates a tricky transition 
period at closing and may lead to a temporary 
hold on loan originations if dba names are not 
surrender/transferred on a timely basis.

Closing may be especially tricky during the 
annual “renewal” period in November and 
December of each calendar year when many 
states focus strictly on renewals during the 
fourth quarter and competing transactions are 
stacked in the queue approaching the holidays. 
Planning ahead and good communications with 
the regulators may help facilitate closings during 
this more challenging time.  

Representations and Warranties 
Insurance

With the likely rise of distressed transactions, 
Section 363 asset sales, including those involving 
a mortgage business, may provide opportuni-
ties for risk allocation to a transactional liability 
insurer through a representations and warranties 
insurance policy. As mentioned above, Section 
363 transactions typically allow buyer to acquire 
assets “free and clear” of liabilities.  However, 
depending on the type of liability and/or the 

jurisdiction, there may be certain liabilities that a 
buyer may nonetheless be required to take relat-
ing to the purchased assets and for which insur-
ance may be useful although expensive.  
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