
ESG and people

What are the key areas of focus for 
global businesses?



Global businesses are increasingly looking to embed 
people-related ESG initiatives. Compliance with legal 

and regulatory requirements is a minimum standard, but 
expectations from a variety of stakeholders, including 
the workforce itself, place pressure on companies to 

take actions beyond what is required as a matter of law. 
As companies survey and refine their workforce 

initiatives, there are a number of key areas that have 
emerged. 
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Corporate culture and 
workforce engagement
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For many years, we have seen the messaging 
around corporate culture getting stronger and 
louder, from regulators, shareholders, workers 
and the media. The board of directors is 
usually cited as the starting point for setting 
culture, and the idea of ‘tone from the top’ is 
now a core element of law and regulation in 
some jurisdictions. The UK Corporate 
Governance Code (the UK CGC), for example, 
states that the board should establish the 
company’s purpose, values and strategy, and 
satisfy itself that these and its culture are 
aligned. It requires all directors to act with 
integrity, lead by example and promote the 
desired culture. Culture is crucial to the 
management of risk, particularly people-
related risk, and reputational issues can go 
hand in hand with cultural problems. For that 
reason, stakeholder interest in culture is high. 
For example, in the financial services industry, 
bodies such as the UK Financial Conduct 
Authority, the Hong Kong Monetary Authority 
and the Federal Reserve Bank of New York 
have all highlighted their focus on culture, and 
their view that a good culture can act as a risk 
management tool. Trends in financial services 
tend to trickle down to other sectors in time.

While ultimate accountability for an 
organisation’s culture may most logically rest 
at the top, a culture programme which fails to 

permeate throughout the organisation is 
unlikely to be effective. A good culture should 
be embedded in all levels of the business, and 
one way to test that is through workforce 
engagement. By engaging with their 
workforces, businesses can capture views on a 
range of topics and measure attitudes and 
awareness. In the UK, directors of listed 
companies are required by the UK CGC to 
ensure that they understand the views of the 
company’s workforce and must describe in the 
annual report how their interests have been 
considered in board decision-making. Some 
businesses in the UK do this by appointing an 
employee to the board (which is in fact the 
norm for continental European countries). 
Others may set up a workforce advisory panel 
or designate a non-executive director for 
workforce engagement. Good and meaningful 
engagement can go a long way towards helping 
to manage risk, so some companies choose to 
use one or more of these methods and others 
are more creative with their approaches.
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Workplace misconduct and 
whistleblowing
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Allegations of misconduct and whistleblowing 
reports are another rich source of data to 
stress-test culture. Having a strong ‘speak-up’ 
culture is a critical part of any organisation’s 
compliance efforts. #MeToo and wider 
workplace misconduct issues continue to be 
raised and may have even been exacerbated by 
the re-opening of workplaces and new hybrid 
working arrangements post-pandemic. As a 
result of greater public scrutiny, many 
businesses now face the very real prospect of 
regulatory intervention, with an increasing 
number of jurisdictions having obligations to 
report on how whistleblowers and sensitive 
allegations made by workers are handled. It 
is important to ensure that if these sorts of 
allegations arise, they are investigated 
promptly, thoroughly and sensitively.

For example, the EU Whistleblowing Directive 
has now been implemented in most EU 
member states, imposing stricter obligations 
on businesses’ handling of misconduct reports, 
particularly on the protection of 
whistleblowers. While the Directive remains 
relevant for companies outside of the EU 
(particularly where they operate across 
Europe), the focus on increasing legislative 
protections for whistleblowers is not limited to 
the EU. In the US, for example, in addition to 
federal whistleblower protections adopted by 
the Securities and Exchange Commission (the 
SEC) in 2011, which were further strengthened 
last year, there is now increasing protection at 
state level. New York expanded its 
whistleblowing regime in early 2022, making it 
one of the most expansive in the country. The 
regime provides remedies, including 
potentially punitive damages, to employees, 
former employees and independent 
contractors. California has long-maintained 
whistleblower protections that have 
continuously been reviewed and refined, 
including in 2022, to make it easier for 
employees to blow the whistle. Also last year, 
New Jersey passed whistleblower laws that are 
similar to (but less extensive than) New York, 
with other states likely to follow. 

Likewise, the Japanese Whistleblower 
Protection Act and the Australian Corporation 
Act, while not as expansive as the EU 
Whistleblowing Directive, also affect the 
processes implemented by companies to 
address whistleblowing claims and subsequent 
investigations. Ultimately, global companies 
will need to design their organisations’ 
compliance regimes to take into account 
different jurisdictional requirements, 
including those relating to data privacy. 
This will be particularly important for 
companies that maintain a global 
whistleblowing framework. 

While whistleblowing and a strong ‘speak-up’ 
culture help companies to identify and 
remediate issues quickly, tackling the source of 
misconduct is also important. For example, 
recent significant changes were made to 
legislation in China to enhance protections 
against sexual harassment for women in the 
workplace. These developments, amongst 
other things, require companies to establish 
policies against sexual harassment and set up 
complaint hotlines or emails. Similarly, in 
Japan, recent changes to employment law 
introduced new measures to address ‘power 
harassment’ (a form of workplace bullying), 
including companies being required to adopt 
internal policies prohibiting such conduct, and 
establishing systems to allow employees to 
report power harassment.
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Diversity and pay transparency
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Diversity has been a hot topic for quite some 
time now. What was once ‘nice to have’ for 
businesses is now essentially expected, with 
increasing levels of reporting, disclosure and 
explanation obligations placed upon them. In 
the UK, the Financial Conduct Authority’s 
policy statement on gender and ethnic diversity 
of listed company boards and executive 
management significantly expanded the scope 
of diversity targets beyond voluntary 
initiatives. In the US, the SEC approved 
Nasdaq’s Board Diversity Rule 5606 in 2021, 
which requires most companies listed on 
Nasdaq’s US exchange to publicly disclose 
diversity statistics at board level annually and 
have (or explain why they do not have) at least 
two diverse board members. At US state level, 
a number of states have enacted or proposed 
requirements to enhance diversity on boards, 
with mixed success. Similarly, pursuant to the 
EU Directive to promote gender equality on 
boards of listed companies, in-scope 
companies will need to have 40 per cent of 
non-executive director positions or 33 per cent 
of all board positions (executive and non-
executive) held by women by the end of June 
2026. In addition, investors and proxy advisory 
firms in a variety of jurisdictions have 
formalised board diversity expectations in their 
voting guidelines and shareholders regularly 
submit proposals on diversity-related topics 
which have, at times, received majority support.

Alongside diversity, better enforcement of 
equal pay has been a political priority of 
various legislators, including in the EU. An EU 
Directive to strengthen pay transparency 
during recruitment and employment, and to 
narrow the gender pay gap, came into force 
earlier this year. This Directive bans pay 
secrecy agreements, offers collective redress, 
shifts the burden of proof on to the employer, 
and sets out reporting obligations for 
employers with at least 100 employees. In the 
same vein, Australia has recently banned pay 
secrecy clauses, and in the UK gender pay gap 
reporting is mandatory for employers with 
more than 250 employees. As for France, all 

companies with at least 50 employees must 
calculate and publish their ‘gender equality 
index’ every year, with financial penalties for 
companies who fail to do so. And in the US, 
more than a dozen states and cities have 
enacted some form of pay transparency law. 

But not all of this comes from legislation. As an 
example, in Germany, a recent verdict by the 
German Federal Labour Court (the BAG) 
received wide recognition on the equal pay 
front. The BAG ruled that a female employee 
was entitled to the same fixed remuneration as 
her male colleague performing the same work 
and with similar years of service. The BAG did 
not accept the employer’s argument that 
remuneration was individually negotiated and 
that the male colleague simply negotiated 
better. These disparities in pay can lead to 
collective action or group workforce litigation 
(see later in this briefing). 

In the coming months and years, we expect to 
see diversity and pay transparency move 
beyond the traditional spheres of gender and 
ethnicity, and towards characteristics such as 
disability and socio-economic background. In 
particular, neurodiversity discrimination cases 
are on the rise in certain jurisdictions, and we 
expect that trend to continue.
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ESG-linked incentivisation and 
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The number of companies now incorporating 
ESG metrics into their variable remuneration 
arrangements is increasing rapidly, and we 
expect this to remain a significant topic for 
stakeholders going forwards. This is 
particularly because the incorporation of ESG 
measures into variable pay structures 
continues to be an area of focus for 
institutional investors, proxy advisors and 
regulators. For example, the EU Corporate 
Sustainability Reporting Directive, which came 
into force at the beginning of 2023, requires in-
scope companies to disclose information about 
the existence of incentive schemes linked to 
sustainability.

The International Sustainability Standards 
Board has produced standards that are 
intended to develop a global baseline for 
company disclosure requirements in relation to 
sustainability. The standards include 
requirements to disclose how ESG metrics are 
included in remuneration policies and the 
percentage of executive management 
remuneration that is linked to climate-related 
considerations. The EU Corporate 
Sustainability Due Diligence Directive, which is 
expected to come into effect in 2024, proposes 
a requirement for companies to take into 
account the fulfilment of climate change 
obligations when setting variable remuneration 

for their directors. In many cases, these rules 
will apply not only to EU incorporated 
companies but also to other non-EU 
companies with operations and/or employees 
in the EU.

Alongside the growth in ESG metrics used in 
incentive plans, we are seeing businesses 
wanting to take proactive steps to make their 
businesses more sustainable in the long-term 
by adopting environmentally friendly HR 
policies. Many businesses already operate 
cycle-to-work, car-pooling, electric vehicle and 
other commuting schemes and, of course, 
nowadays there is an increased acceptance of 
remote working, which avoids the commute 
altogether. The same climate-related 
considerations now apply to business travel, 
the expectations around which have changed 
dramatically since the pandemic. In terms of 
benefits, some employers provide rewards to 
incentivise recycling or purchase of eco-
friendly goods. 
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Collective employee activism and 
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In recent years, we have seen a significant 
increase in strike action and in requests made 
to employers for trade union recognition in a 
wide variety of sectors, in particular the tech 
sector. In an attempt to combat this, last year 
the UK Government implemented new 
regulations allowing agency workers to replace 
striking workers and increased the cap on 
damages payable by trade unions. In contrast, 
recent reforms to employment and labour laws 
in Australia provide employees and unions 
with an increased ability to force employers to 
the negotiation table and increase the scope for 
multi-employer bargaining. Interestingly from 
an ESG perspective, French employment law 
grants French works councils a general 
competence in relation to environmental 
matters, such that employers are now required 
to consult works councils on the environmental 
consequences of business decisions.

We are now also seeing more informal 
‘employee activism’, where workforces 
mobilise against their employers on ESG 
issues, such as preventing investment in non-
renewables, mishandling allegations of 
harassment or dissatisfaction with the supply 
chain. This was a trend that began in the 
technology sector in the US and is now 
increasingly seen in other sectors and across 
Europe and Asia. These activities tend to fall 
outside the classic labour relations framework 
and instead are often organised through social 
media. As we expect more pressure to be 
exerted by the workforce in a wide variety of 
sectors in coming months and years, employers 
should carefully consider their response, as 
there are potentially significant reputational 
implications of getting it wrong.

Alongside this, employees may also have 
concerns about the way in which they have 
been treated, and this could be fertile ground 
for group workforce actions. If groups of 
workers have all been treated in a similar way, 
then there is real potential for a collective 
claim. For instance, in France, class actions can 
now be carried out by unions when several 
employees are discriminated against by the 

employer. To date, four massive class actions 
(relating to union, gender and disability 
discrimination) have been initiated pursuant to 
this French framework. The wider availability 
and influence of litigation funding businesses 
will also continue to facilitate group workforce 
claims in areas such as equal pay, worker 
status, collective redundancies, minimum 
wage, bonus payments, working time and 
holiday pay. These actions can be highly costly, 
sensitive and reputationally damaging for 
employers so they should be mindful of how 
decisions impacting significant portions of the 
workforce are dealt with.

7



Regulatory and legislative 
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As attention to ESG issues has increased, 
concern around supply chains and labour laws 
has understandably led to countries regulating 
how products are made, by whom, and with 
what materials. As an example, recently in 
Germany, the Supply Chain Due Diligence Act 
came into force. This regulates corporate 
responsibility regarding human rights in global 
supply chains including, for example, 
protection against child labour, the right to fair 
wages, and protection of the environment. 

In late 2022, the EU Commission proposed a 
regulation to prohibit products that are made 
using forced labour, including child labour, on 
the internal EU market. This proposal covers 
not only the products made in the EU for 
domestic consumption but also products made 
for export and imported goods. Countries 
within the EU would have the authority to 
withdraw products that were made using child 
labour from their markets, and custom 
authorities would be charged with identifying 
and stopping products made using forced 
labour at EU borders. In addition, the EU 
Corporate Sustainability Reporting Directive 
mentioned above would require companies 
with a footprint in the internal market to do 
due diligence on their supply chains. 

Other nations have likewise placed greater 

focus on supply chain oversight. For example, 
the Uyghur Forced Labor Prevention Act 
restricts the import of goods originating, or 
incorporating inputs, from the Xinjiang 
Uyghur Autonomous Region into the US, and 
the Canadian House of Commons is set to pass 
legislation that will prevent and reduce the risk 
of forced labour use in supply chains of 
Canadian companies, requiring in-scope 
companies to publish a yearly report on the 
steps they are taking to reduce the risk of 
forced labour in their supply chains. Following 
recent case law, the Belgian labour authorities 
are currently focusing on illegal work by 
subcontractors. Other jurisdictions are 
demanding greater transparency, with 
companies increasingly required to report on 
their efforts to identify and mitigate 
environmental or human rights risks arising in 
their supply chains. 

These regulatory and legal measures add to 
other pressures multinational companies are 
facing – such as from investors or civil society 
– to identify and mitigate adverse human 
rights impacts of their operations. Supply 
chain issues may be problematic in and of 
themselves but, as noted above, they may also 
be raised by members of the workforce in the 
form of activism.
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The impact of AI on the world of 
work 
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Technology is changing the world of work. 
Generative AI tools, such as ChatGPT, have the 
potential to reshape key business functions, 
such as employment and customer service, as 
well as fundamentally altering the jobs market. 
This new technology has the capacity to 
increase productivity and make ‘human’ skills 
more valuable, but some unions and labour 
activists have expressed concerns that certain 
uses of automated decision-making could lead 
to workplace discrimination. For example, if AI 
tools are used in recruitment processes or 
performance management assessments, they 
may be open to challenge.  

To address the recent growth of AI 
technologies, many jurisdictions have started 
to draft approaches to AI regulation. The UK 
Government, for example, recently published a 
white paper outlining their pro-innovation 
approach to AI. The proposal views AI as a 
useful tool for economic growth and seeks to 
take a ‘common sense’ approach. It suggests an 
approach to addressing the risks associated 
with AI technology based on five key 
principles, including the need for safety, 
security and robustness. The UK Government 
anticipates taking a flexible regulatory 
approach, opting to implement the principles 
of their report on a non-statutory basis and 
turning to statutory duties for regulators 
following an initial period of implementation.

This regulatory approach varies from the one 
proposed by the EU, which plans to introduce 
more generally applicable AI laws. The EU 
Commission’s draft legislative proposal on AI 
(the AI Act), which is being negotiated 
between the co-legislators, includes a wide-
ranging set of rules. The AI Act proposes a 
sliding scale of rules based on the risk posed by 
the AI and its use, where the higher the risk 
the stricter the rule. Breaching the rules could 
result in fines of up to six per cent. of a 
company’s global turnover (modelled on the 
approach taken by the GDPR). Whilst the AI 
Act was proposed prior to the growth of 
generative AI tools, it is currently envisaged 
that it will also regulate those tools. This 

system of regulation will likely play a key role 
in shaping the development of AI in Europe, as 
well as serving as a blueprint for other 
jurisdictions looking to regulate AI.

The US has also seen initiatives focused on AI 
emerge. For example, the Equal Employment 
Opportunity Commission launched an 
initiative on AI and algorithmic fairness aimed 
at ensuring that AI and other technological 
tools used in hiring and employment decisions 
comply with federal civil rights laws. Likewise, 
the White House published a (non-binding) 
‘Blueprint for an AI Bill of Rights’ that signals 
the AI policy objectives of President Biden’s 
administration. Several states, including New 
York and California, regulate (or have issued 
proposed rules to regulate) automated systems 
that use AI to make or substantially assist in 
candidate screening or employment decisions. 
Also at state level, several states, including 
California, Connecticut and Colorado, have 
passed comprehensive privacy legislation 
which are applicable to various AI systems.  

AI’s role in the workplace will likely shift 
depending on the regulatory approach taken by 
each jurisdiction, and employers using AI tools 
should also take into consideration the impact 
of existing data protection regulations and 
other relevant laws. 
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New working arrangements and 
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Hybrid, remote and flexible working 
arrangements have become a more permanent 
tool for businesses to attract and retain staff. 
Several EU member states, including Austria, 
Belgium and Spain, have passed legislation to 
encourage and regulate homeworking, and 
several other countries, including Germany, 
are considering implementing something 
similar. These new working arrangements can 
be extremely positive, not least for their impact 
on the fight against climate change. However, 
businesses should remain alive to the 
increased risks posed by these arrangements.

Mental health and wellbeing are of crucial 
importance. There is now an increased focus 
on health and safety obligations owed to the 
workforce, particularly given their increased 
mobility and decreased amount of office ‘face 
time’ post-pandemic. Companies should revisit 
their policies and practices to ensure that they 
are fit for purpose now that it is clear that these 
new working arrangements are here to stay. To 
help with this, the UK Chartered Institute of 
Personnel and Development has 
recommendations for companies looking to 
expand their workforce wellbeing programmes, 

including ensuring that managers are trained 
to understand the importance of workplace 
health and wellbeing, and carrying out audit 
and risk assessments of company culture to 
identify key problem areas. Similar health and 
safety considerations come into play for 
workers who are seriously impacted by the 
direct consequences of climate change. 
Employers in certain jurisdictions may need to 
consider policies such as adapting working 
times to avoid high heat. Crucially, there is no 
‘one-size-fits-all’ approach to workforce 
wellbeing, so companies need to dedicate time 
to understanding the needs of their 
workforces. 

Linked to workforce wellbeing, we are also 
spotting an increasing trend around legislators 
tackling the right for employees to disconnect 
from company communication systems. France 
pioneered this with regulations as early as 
2017, and other countries (for example, 
Belgium) are now following suit. 
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Atypical working and 
employment status 
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The aftermath of the pandemic not only 
brought about new ways of working but also 
led to innovation in employment relationships. 
In 2022, the European Council estimated that 
over 28.3 million people were working in the 
EU through a digital platform,1 with that 
number expected to rise to as many as 43 
million by 20252. And with the growth in the 
number of platform workers came increasingly 
frequent group workforce claims, as platform 
workers from Singapore and Taiwan to 
Colombia and the UK have pushed for greater 
recognition and rights under national law. 

The growth in the number of platform workers 

and the increase in employment status group 

workforce claims have led some jurisdictions to 

increase their regulatory oversight of the gig 

economy. The EU adopted its position on 

platform workers in 2023, following a 

proposed EU Directive regarding their 

employment status. The European Parliament 

and Council have both released their positions 

on the Directive and trialogue between the two 

institutions is expected to start soon. The 

Council’s general approach includes a legal 

presumption of employment for platform 

workers if their relationship fulfils at least 

three of seven criteria, which is slightly 

narrower than the longer list of non-

mandatory criteria agreed by the Parliament. 

This is also a topic being considered by the 

Singaporean Government, which has recently 

accepted recommendations to enhance the 

rights of platform workers which may lead to 

statutory recognition of a new interim class of 

gig economy workers in Singapore – a class 

that sits in between the traditional classes of 

employees and independent contractors. 

Similar legislation to protect platform workers 

continues to be introduced and widely debated 

in California and other parts of the US. 

Platform working is not the only way 
businesses are altering their working 

arrangements to attract better talent. We are 
also seeing more and more companies 
engaging with employers of record (EoRs) to 
meet their globalisation needs. EoRs are third-
party entities that act as the legal employer of 
individuals and contract those individuals out 
to end-user companies, for whom the 
individuals provide their services. EoRs
provide a high degree of flexibility for end-user 
companies by removing the need to establish a 
formal corporate presence in foreign 
jurisdictions, though companies considering 
partnering with an EoR should understand the 
complexities they can create in relation to 
issues such as IP rights, equity awards, 
employee leasing, social security and tax.

1https://www.consilium.europa.eu/en/infographics/digital-platform-workers/#:~:text=How%20many%20of%20them%20are,of%2052%25%20in%20three%20years. 
2https://www.consilium.europa.eu/en/policies/platform-work-eu/
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Climate-conscious pension scheme 
investment and disclosure
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Last but by no means least, a fast-evolving 
legislative and regulatory environment and a 
significant shift in attitudes towards climate 
change have seen climate-conscious 
investment and disclosure become a very high 
priority for pension schemes, their managers 
or trustees and their members across the 
globe. In the UK, for example, the Pensions 
Regulator requires, amongst other things, that 
trustees of schemes with more than 100 
members publish statements of investment 
principles which include information on how 
the scheme takes into consideration financially 
material ESG factors. In the US, a Department 
of Labor (DOL) rule requires pension funds to 
identify and assess their investment strategies 
to ensure that they are sustainable in the long-
term. In the EU, the European Insurance and 
Occupational Pensions Authority (EIOPA) has 
set one of its goals for the next few years as 
performing regular climate ‘stress tests’ to 
ensure that investment strategies used by 
funds within EIOPA’s jurisdiction are in line 
with the EU’s sustainability goals.

Not everyone agrees with this approach. 
Certain US states, for example, have passed 
legislation to remove ESG considerations from 
investment strategies. This pushback has led to 
an active court case in Texas, where the validity 
of the DOL’s ESG rule will be put to the test. 

Despite this, some pension schemes have gone 
above and beyond the requirements applicable 
to them. Due in large part to member pressure, 
one of the largest pension funds in the US –
the New York City Employees’ and Teachers’ 
Retirement Systems Fund – approved an 
expansive plan to achieve net zero investment 
by 2040. This plan includes emissions 
disclosures, interim reduction targets, 
climate solutions investments and a 
continued phase-out of fossil fuels in the 
scheme’s investment portfolio. 

Companies that sponsor pension funds will 
have to ensure that the trustees or managers of 
their schemes utilise ESG investment 
strategies in accordance with applicable 
requirements, while being mindful of the 
increasing number of savers looking for 
sustainable and environmentally friendly 
investments. This issue will be increasingly 
difficult for trustees, fiduciaries and employer 
sponsors to ignore as green investments 
become a more prominent feature for pension 
schemes, and members across the globe choose 
to align their money with their values.
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